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C. CLAIMS RELATING TO UNFORESEEN DEVELOPMENTS
1. Claims and Arguments of the Parties

10. 31 The arguments of the parties can be found in Section VI.C.1 supra.

10.32 The European Communities, China, Switzerland, Norway and New Zealand claim

1
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that the USITC Report was issued without examining the issue of unforeseen developments,
and/or that it did not provide an adequate and reasoned explanation of those developments
and the manner in which they resulted in increased imports. D New Zealand adds that the
competent authority has failed to demonstrate the existence of unforeseen developments as a
matter of fact. @Moreover, the European Communities, China, Norway and New Zealand
claim that no opportunity was provided by the USITC to interested parties to present evidence
and their views on the issue of unforeseen developments. ®For all of these reasons, they
claim that the United States has failed to comply with the provisions of both Article 3.1 of the
Agreement on Safeguards and Article XIX:.1(a)of GATT 1994.

10.33 The United States responds that the USITC identified the unforeseen developments
that resulted in increased imports of certain steel products in a manner that was consistent with
the United States’ obligations under Article XIX of GATT 1994 and Article 3. 1 of the
Agreement on Safeguards. @

2. Relevant WTO Provisions

10.34 Article XIX:1(a)of GATT 1994 provides as follows:

If, as a result of unforeseen developments and of the effect of the obligations incurred by a contracting
party under this Agreement, including tariff concessions, any product is being imported into the territory
of that contracting party in such increased quantities and under such conditions as to cause or threaten
serious injury to domestic producers in that territory of like or directly competitive products, the
contracting party shall be free, in respect of such product, and to the extent and for such time as may
be necessary to prevent or remedy such injury, to suspend the obligation in whole or in part or to
withdraw or modify the concession.

10.35 Article 3.1 of the Agreement on Safeguards provides

A Member may apply a safeguard measure only following an investigation by the competent authorities of
that Member pursuant to procedures previously established and made public in consonance with Article
X of GATT 1994. This investigation shall include reasonable public notice to all interested parties and
public hearings or other appropriate means in which importers, exporters and other interested parties
could present evidence and their views, including the opportunity to respond to the presentations of

other parties and to submit their views, inter alia, as to whether or not the application of a safeguard

@ European Communities’ first written submission, paras. 122-123; China’s first written submission,
para. 86; Switzerland’s first written submission, paras. 109-110; Norway’s first written submission, paras.
110-111; New Zealand’s first written submission, para. 4.11.

@ New Zealand’s first written submission, para. 4.29.

® European Communities’ first written submission, para. 178; China’s first written submission, para.
125; Norway’s first written submission, paras. 166; New Zealand’s first written submission, para. 4.30; see
also their respective written replies to Panel question No. 1 at the first substantive meeting.

@ United States’ first written submission, para. 925.
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measure would be in the public interest. The competent authorities shall publish a report setting forth

their findings and reasoned conclusions reached on all pertinent issues of fact and law.
3. Analysis by the Panel

(a) The Cumulative Application of Article XIX of GATT 1994 and the Agreement on
Safeguards
10. 36 Article XIX of GATT 1994 provides that a Member is entitled to impose a safeguard
measure “[i]f, as a result of unforeseen developments and of the effect of the obligations
incurred by a contracting party under this Agreement, including tariff concessions, any
product is being imported into the territory of that contracting party in such increased
quantities and under such conditions as to cause or threaten serious injury to domestic
producers in that territory of like or directly competitive products”. There is no reference to
unforeseen developments in the Agreement on Safeguards. However, as repeatedly affirmed
by the Appellate Body, Articles 1 and 11.1(a)of the Agreement on Safeguards express the
continuing applicability of Article XIX of GATT which has been clarified and reinforced by
the Agreement on Safeguards. © This interpretation ensures that the provisions of the
Agreement on Safeguards and those of Article XIX are given their full meaning and their full
legal effect within the context of the WTO Agreement. @
10.37 It is now clear that the circumstances of unforeseen developments within the meaning
of Article XIX:1(a)of GATT 1994 must be demonstrated as a matter of fact, together with
the conditions mentioned in Article 2. 1 of the Agreement on Safeguards, in the report of the
competent authority and before a safeguard measure can be applied. @
(b) Standard of Review
10.38 As mentioned in paragraphs 10.21,10. 24 above, the role of this Panel in the present
dispute is not to conduct a de novo review of the USITC’s determination. @Rather, the Panel
must examine whether the United States respected the provisions of Article XIX of GATT
1994 and of the Agreement on Safeguards, including Article 3. 1. As further developed

(D See for instance the Appellate Body Report in Korea-Dairy at para. 74; “We agree with the statement
of the Panel that; It is now well established that the WTO Agreement is a  Single Undertaking’ and therefore
all WTO obligations are generally cumulative and Members must comply with all of them simultaneously ..."
and para. 78 “Having found that the provisions of both Article XIX:1 of the GATT 1994 and Article 2. 1 of the
Agreement on Safeguards apply to any safeguard measure taken under the WTO Agreement .

® Appellate Body Reports, Argentina-Footwear ( EC), para. 95; Korea-Dairy, para. 85; US-Lamb,
para. 71.

® Appellate Body Report, US-Lamb, para. 72; Appellate Body Report, Korea-Dairy, para. 85.

@ Appellate Body Report, Argentina-Footwear ( EC), paras. 116-117; Appellate Body Report, US-
Lamb, para. 97.
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below, the Panel must examine whether the United States demonstrated in its published report,
through a reasoned and adequate explanation, that unforeseen developments and the effects of
tariff concessions resulted in increased imports causing or threatening to cause serious injury
to the relevant domestic producers. @

10.39 In considering whether the United States demonstrated as a matter of fact that
unforeseen developments resulted in increased imports causing serious injury, the Panel will
also examine, in application of its standard of review, whether the competent authorities
“considered all the relevant facts and had adequately explained how the facts supported the
determinations that were made”. @

(c¢)What can Constitute an Unforeseen Development?

10. 40 An unforeseen development, pursuant to Article XIX:1 (a) GATT 1994, is an
unexpected circumstance which has led to a product being imported in such increased
quantities and under such conditions as to cause or threaten to cause serious injury to relevant
domestic producers. ® In the current dispute, the United States argues that the USITC
identified the financial crises that engulfed Southeast Asia( Asian crisis)and the former USSR
( Russian crisis ), the continued strength of the United States’ market and persistent
appreciation of the U, S, dollar, and the confluence of all of these events as unforeseen
developments. ®The European Communities, China, Switzerland and Norway contend that
none of these events constituted unforeseen developments, nor did any combination of them. ®
The same four complainants as well as New Zealand argue that the developments mentioned
by the United States were not unforeseen because they were not unexpected. ©

10.41  The legal standard that is used to determine what constitutes an unforeseen
development is, as agreed by the parties, at least in part, subjective. This is supported by the
Appellate Body, who stated in Korea-Dairy that safeguard measures “are to be invoked only
in situations when ... an importing Member finds itself confronted with developments it had

not ‘ foreseen’ or ‘ expected’ when it incurred [its] obligation [ under GATT 1994 ]”.
(emphasis added )@

@ Appellate Body Report, US-Lamb, paras. 103-106.

@ Appellate Body Report, Argentina-Footwear ( EC), para. 121; Appellate Body Report, US-Lamb,
para. 102.

® Appellate Body Report, Argentina-Footwear( EC), para. 91; Appellate Body Report, Korea-Dairy,
para. 84.

@ United States’ first oral statement, para. 72.

® European Communities’ first written submission, para. 151; China’s first written submission, para. 97;
Switzerland’s first written submission, para. 137; Norway’s first written submission, para. 139.

©® Switzerland’s first oral statement on behalf of the complainants, para. 15.

@ Appellate Body Report, Korea-Dairy, para. 86 and Appellate Body Report, Argentina-Footwear
(EC), para. 93(emphasis added).
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10. 42 What was “unforeseen” when the contracting parties negotiated their first tariff
concessions in all likelihood differs from what can be considered to be unforeseen today. The
Panel notes that after 50 years of GATT, tariffs have, for many products, disappeared or
reached very low levels. Further, what constitutes “ unforeseen developments” for an
importing Member will vary depending on the context and the circumstances. Nevertheless,
the subjectivity of the standard does not take away from the fact that the unexpectedness of a
development®for an importing Member is something that must be demonstrated through a
reasoned and adequate explanation.

10. 43 In addition, the standard for unforeseen developments may also be said to have an
objective element. The appropriate focus is on what should or could have been foreseen in
light of the circumstances. The standard is not what the specific negotiators had in mind but
rather what they could ( reasonably ) have had in mind. This was recognized early in GATT by
the U.S.-Fur Felt Hats decision, which characterized unforeseen developments as
“developments [ ... ] which it would not be reasonable to expect that the negotiators of the
country making the concession could and should have foreseen at the time when the
concession was negotiated” . @

10.44  Moreover, since all the WTO prerequisites, including the demonstration of
unforeseen developments, must be satisfied by each safeguard measure, the Panel believes
that the factual demonstration of unforeseen developments®@must also relate to the specific
product( s) covered by the specific measure(s) at issue. Therefore the reasoned and adequate
explanation relating to unforeseen developments must contain specific factual demonstrations of
unforeseen developments identified to have resulted in increased imports causing or
threatening to cause serious injury to the relevant domestic producers for each safeguard
measure at issue.

10.45 In assessing whether the USITC provided a reasoned and adequate explanation of
unforeseen developments that resulted in increased imports causing serious injury, it is logical
to consider whether the USITC addressed unforeseen developments at all in its published
reports, as required by Article 3. 1 of the Agreement on Safeguards and Article XIX of GATT
1994, which has been challenged by the complainants.

(d) Demonstration of “ Unforeseen Developments” as a Matter of Fact; When, Where and

How to Demonstrate Unforeseen Developments

@ Appellate Body Report, Argentina-Footwear( EC), para. 91; Appellate Body Report, Korea-Dairy,
para. 84.

® US-Fur Felt Hats, para. 9, cited with approval in Appellate Body Report, Argentina-Footwear( EC) ,
para. 96; Appellate Body Report, Korea-Dairy, para. 89.

@ Appellate Body Report, US-Lamb, para. 72; Appellate Body Report, Argentina-Footwear ( EC),
para. 92; Appellate Body Report, Korea-Dairy, para. 85.

J
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(i) Claims and Arguments of the Parties

10. 46 The arguments of the parties can be found in Sections VII. C. 1; C.2(f)supra.

(ii) Analysis by the Panel

10. 47 The Panel recalls that the complainants first raised issues relating to the format and
timing of the demonstration of unforeseen developments. The complainants argue that the
USITC Report was issued without examining the issue of unforeseen development. They
submit that the initial USITC Report, with the exception of a discussion on the Asian and
Russian crises, never addressed the requirement of unforeseen developments. They add that
the Second Supplementary Report does not form part of the USITC Report and is an ex post
attempt to demonstrate the existence of unforeseen developments, which did not feature in the
same report as the USITC’s determination. They argue, therefore, that the Second
Supplementary Report should be disregarded. The United States responds that it is perfectly
acceptable to issue separate reports, as there is no express guidance on “when, where and
how” a demonstration of unforeseen developments must be made. According to the United
States, the choice of whether the components of the report are issued at the same time or over
a period of time is left to the discretion of the individual Member. OThe Panel will deal with
the issues of the form and timing of the competent authorities’ report in turn.

The “form” of the demonstration of unforeseen developments in relation to the decision to apply
safeguard measures
10.48 In U.S.-Lamb, the Appellate Body made it clear that the demonstration of

unforeseen developments must be found in the report of the competent authority. @As the

parties have pointed out, the requirement to publish a report is a necessary step in conducting
an investigation consistent with Article 3.1. However, Switzerland argues that the
demonstration of unforeseen developments must be found in the same report as the one
containing the determination made pursuant to Articles 2 and 4 of the Agreement on
Safeguards and seems to imply that these elements should be contained in a single document.
10. 49 The Panel agrees with the United States that nothing in the requirement to publish a
report dictates the form that the report must take, provided that the report complies with all of
the other obligations contained in the Agreement on Safeguards and Article XIX of GATT
1994. In the end, it is left to the discretion of the Members to determine the format of the
report, including whether it is published in parts, so long as it contains all of the necessary
elements, including findings and reasoned conclusions on all pertinent issues of fact and law.
Together, these parts can form the report of the competent authority.

10. 50 The Panel believes that a competent authority’s report can be issued in different parts

but such multi-part or multi-stage report must always provide for a coherent and integrated

(@ United States’ first written submission, para. 952.
@ Appellate Body Report, US-Lamb, para. 72; Appellate Body Report, Korea-Dairy, para. 85.

6
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explanation proving satisfaction with the requirements of Article XIX of GATT 1994 and the
Agreement on Safeguards, including the demonstration that unforeseen developments resulted
in increased imports causing serious injury to the relevant domestic producers. Whether a
report drafted in different parts or a multi-stage report constitutes “the report of the competent
authority” is to be determined on a case-by-case basis and will depend on the overall
structure, logic and coherence between the various stages or the various parts of the report. If
separate parts of the report are issued at different times, the discussion relating to unforeseen
developments must, in all cases, be integrated logically in the overall explanation as to how
the importing Member’s safeguard measures satisfies the requirements of Article XIX of
GATT 1994 and the Agreement on Safeguards. The publication of a report in many stages
may produce added difficulties for the competent authorities to set forth coherent findings in a
reasoned and adequate manner.

10. 51 The complainants have also argued that the timing of the USITC’s demonstration is
not in accordance with the requirements of Article XIX of GATT 1994 and Article 3. 1 of the
Agreement on Safeguards, as articulated by the Appellate Body. We deal with this issue

below

The timing of the demonstration of unforeseen developments: before the application of the measure

10.52 Given that the demonstration of unforeseen developments is a prerequisite for the
application of a safeguard measure®, it cannot take place after the date as of which the
safeguard measure is applied. This has been confirmed by the Appellate Body, which noted,
in U. S. -Lamb, that although Article XIX provides no express guidance on where and when
the demonstration of unforeseen developments is to be made, it is nonetheless a prerequisite ,
and “it follows that this demonstration must be made before the safeguard measure is applied.
Otherwise, the legal basis for the measure is flawed”. @ Any demonstration made after the
start of the application of a safeguard measure would have to be disregarded automatically as
it cannot afford legal justification for that measure.

10.53 Article 3.1 of the Agreement on Safeguards requires inter alia that Members apply a
safeguard measure only after competent authorities set forth “their findings and reasoned
conclusions reached on all pertinent issues of fact and law”. Accordingly, the Appellate
Body Report in U. S. -Lamb stated that since the demonstration of unforeseen developments is
a pertinent issue of fact and law for the application of a safeguard measure, “it follows that

the published report of the competent authorities . .. must contain a ‘ finding’ or ‘reasoned

® Appellate Body Report in Korea-Dairy, paragraph 85; see also, Appellate Body Report, Argentina-
Footwear(EC) , para. 92.

@ Appellate Body Report, US-Lamb, para. 72( emphasis in original) ; see also Panel Report, US-Line
Pipe, para. 7.296.
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conclusion’ on ‘ unforeseen developments’ ”. ®Such a reasoned and adequate explanation of
how unforeseen developments resulted in increased imports causing serious injury must form
part of the overall reported explanation by the competent authority that it has satisfied all the
WTO prerequisites for the imposition of a safeguard measure. Since the demonstration of
unforeseen developments must be included in the published report of the competent
authorities, it is necessary to look for the demonstration of unforeseen developments in the
“report of the competent authority” , completed and published prior to the application of the
safeguard measures.
10. 54 The Panel notes that, according to the United States, 22 October, 2001 was the date
of the determination made pursuant to Articles 2 and 4 of the Agreement on Safeguards. @
This determination was included in the USITC’s Report published in December 2001. On 22
October, 2001, the USITC had not completed its demonstration relating to unforeseen
developments. In the Second Supplementary Report of 4 February, 2002, findings were
made principally with respect to the issues of “unforeseen developments” and potential
exclusions of certain countries from the application of the safeguard measures. The safeguard
measures came into effect on 20 March, 2002, pursuant to a proclamation by the President on
5 March, 2002. ®We recall that the demonstration of unforeseen developments must be made
in the report of the competent authority and before the measure is applied. To the extent that
the February Second Supplementary Report formed part of the competent authority’ report—
an issue which we will ultimately not need to decide for reasons explained below—the
demonstration of unforeseen developments was not necessarily made in an untimely fashion,
since this later report was published before the measure was applied.

Conclusion
10.55 Before a decision to apply a safeguard measure can be made in accordance with
Article 2 of the Agreement on Safeguards and Article XIX of GATT, a number of conditions
must be fulfilled, and certain circumstances must be demonstrated. It is only once all of these
prerequisites or requirements are fulfilled, including the completion of the investigation and
the issuance of a report containing findings and reasoned conclusions, that a Member is
entitled to impose a WTO compatible safeguard measure.
10. 56 The United States refers to 22 October, 2001 as the date of the determination
pursuant to Articles 2 and 4 of the Agreement on Safeguards. In the Panel’s opinion that date
cannot constitute the time at which full compliance was achieved with the requirements of
Article XIX of GATT and the Agreement on Safeguards, since the USITC could only have
completed its demonstration of unforeseen developments on 4 February, 2002.

(» Appellate Body Report, US-Lamb, para. 76.
©@ United States’ written reply to Panel question No. 15 at the first substantive meeting.
@ Proclamation 7529 of 5 March, 2002, Federal Register, Vol. 67, No. 45, 7 March, 2002.
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