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Text K X W

What is law? Though we use the word “law” very often in our daily conversations,
we use it in so many ways that there is no simple answer to this question.

Law has been defined as a set of rules that govern the actions of people in a communi-
ty. These rules must be followed by citizens, and violation of these rules may give rise to a
cause of action in the courts. This view sees law as a set of fixed principles known to law-
yers and judges, ignorance of which excuses no one, not even the less knowledgeable or
less affluent members of society.'

Another view is that law is a method of establishing order by maintaining authority of
a ruler over those ruled. According to this view, law begins only when a coercive appara-
tus comes into existence to maintain control through enforcement of social norms. The
control group need not be agents of a political entity, but may be labor, business, or
church organizations. And the coercion can be psychological as well as physical.

Most observers, however, believe that law exists only in a formal setting that in-
volves the legislative, judicial, and executive arms of a political body and its system.” This
view holds that although rules are an important part of the process, the emphasis is upon
actions for the purpose of adherence to those rules. Law is thus defined as the formal means
of social control that involves the use of rules that are interpreted, and are enforceable,
by the courts of a political community. The hallmark of law is the obligation to act in line
with norms authoritatively determined.

Laws may be classified in many ways. They are sometimes classified as substantive law
and procedural law. The rules of law that are used to resolve disputes are referred to as sub-
stantive law. The legal procedures that determine how a law suit begins, how the trial is
conducted, how appeals are taken, and how a judgment is enforced are called procedural
law. Substantive law defines rights and procedural law establishes the procedures by which
these rights are enforced and protected. For example, A and B have entered into an
agreement, and A claims that B has breached the agreement. The rules that provide for
bringing B into court and for the conduct of the trial are rather mechanical, and they
constitute procedural law. Whether the agreement is enforceable and whether A is entitled

to damages is a matter of substance and would be determined on the basis of substantive
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law of contracts.

Law is also frequently classified into public law and private law. Public law includes
those bodies of law that affect the public generally. It can be further divided into constitu-
tional law, administrative law and criminal law. Private law includes the areas of law that
concern the relationships between individuals in an organized society. It covers the subjects
of contracts, torts and property, each of which can be subdivided into several bodies of
law. The law of torts is the primary source of litigation in America. It deals with wrongful
acts against a person or his property and is based on the theory that in a civilized society,
people who injure other persons or their property must compensate them for their loss.

Classification of law according to subject matter’ can often be difficult because the law
is indeed a seamless web, and overlapping is inevitable if we divide it according to a clear-
cut definition. Assume that a person is injured by a product he has purchased. The law of
sales, even though a part of the law of contracts, contains several aspects that could best
be labeled a branch of the law of torts. Therefore, it is apparent that even the general
classification of contract and tort is not accurate in describing the subject matter of various
bodies of law.

The phrase “sources of law” is often used to describe methods and procedures by
which law is created and developed, or the origin from which particular laws derive their
authority or coercive force.

Law in Western societies has developed along two lines. In the countries of continen-
tal Europe and those areas influenced by them, the governing law dates back to Roman
law and is known as the civil law system. The law with which Americans are more familiar
is known as the common law, which developed in English speaking countries.

The major difference between the two systems lies in the operation of the judicial
processes. Adjudication under the civil law is made by the judge following principles origi-
nating from Roman law and embodied at present under an extensive code of law in effect
in that particular country. The judge must apply the appropriate section of the code to the
case in court. The common law, on the other hand, develops more through the deci-
sions of judges applying prior decisions of courts to the new facts at hand. Under the com-
mon law system, a very substantial part of law is not to be found in statutes enacted by
legislatures but rather in cases. A case once decided establishes a binding precedent to a
certain extent', and will be followed by the courts when similar issues arise later. Al-
though judges tend to focus more upon statutes or administrative rules these days, the fact

that they still review past cases before making a decision shows that adherence to decided

[ 't
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cases is still kept as a tradition in American courts.

Because of the common law tradition, American law comes from four basic sources:

the federal and state constitutions, statutes made by the United States Congress and the

legislatures of the various states, case law or judge-made law ( uncodified law based on judi-

cial decisions) , and rules and decisions formulated by administrative agencies collectively

known as administrative law. However, the judicial system has established a general priori-

ty among the various sources of law. Constitution prevails over statutes, and statutes pre-

vail over common law principles established in court decisions. Courts will not turn to case

decisions for law if a statute is directly in point.
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priority /prai'oriti/ n. % (#); %k
(kA)

constitution / konsti'tjuzfon/ n. &k

precedent /'presidont/ n. &4 ; H|4

(Phrases & Expressions) « ¢ ¢+« o s

give rise to 3|# compensate ( sb.) for Ak 42 (X A
for the purpose of A 7 -+-+ (B#) ) osenes
in line with &-----+ —%, &4 date back to i& # %]

provide for #LE at hand &£ F 34, Fk (49)

be entitled to H AL+ , AR A turn to... for @J----+ K, Meeee- #*,
in point $5 % &5, WAH
Notes) eee s e o e
1. ... ignorance of which excuses no one, not even the less knowledgeable or less affluent
members of society. X —3f 5 A A ) #9154, “which” Z£ME P38 “a set of
fixed principles”, & %2 : R T X EHN 69 AT R 58 B Ak otk w4E, Briefe

A ALK AR 2 5o 2 R A Bl 91,

2. Most observers, however, believe that law exists only in a formal setting that involves
the legislative, judicial, and executive arms of a political body and its system. % f K
EHRANA, EEAGLETEXNIRRE, — 04— AMAKEERGLE, 3%
Fo AT BOAUA B H) B 2R3
AOHERBR, FAERAZ—FAN, M2 —ARIAGBARG T, RAHE—
ABARBEA Lk, 8k, TRFRENMRL -6 B, FRBRZE£E
BRI,

3. classification of law according to subject matter & N 24k 4 £, “subject matter”
RIBAS., MMBEEHFd, 4o: The subject matter of the case decides that it has
to go to an admiralty court. (AN FhE T THELAGEFERLE,)

4. A case once decided establishes a binding precedent to a certain extent %&-F— 2 3| &,

HREXMBRELRLIT —AHHRAGES, AP, “FRAEREL” RFHE &
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(Word Study) ¢ eeoe-

1. provide for / that #LZ
This clause not only sets the contract price, it also provides for the method of pay-
ment.
This clause provides that payment of the contract price should be made before February
1, 1999 in a lump sum.
2. compensate vt. FMzZ
compensation 7.
The party in breach should compensate the non-breaching party for the latter’s losses.
Before bringing the lawsuit, the injured party should consider whether he will finally be
compensated for his injury.
Foreign employees in this joint venture receive annual compensations ranging from US
$ 100, 000 to US $ 150, 000.
3. derive vt. B4
vi. %, 74 (from)
Decided cases derive their binding authority from the common law tradition.
Many English words derive from Latin.
The power of the United States Supreme Court derives from the Constitution.
4. adjudicate vt. & vi. Pk, HKZ
adjudication n.
The court adjudicated the dispute in an impartial way.
Adjudication under the civil law system is a very different procedure from that under
the common law system.
5. applyvi & vt. IR (TF)
applicable a. & Fl &9
These rules don’t always apply.
In the civil law countries, judges must apply a specific portion of the code to the case

at hand.
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The joint venture must comply with all applicable laws of the People’s Republic of China.

Is the new tax law applicable to foreign-invested enterprises?

@XGI’CiSGQ escoeoee

Tell whether each of the following statements is true or false:

W PN R e

Every case will involve substantive law as well as procedural law.

Substantive law can further be divided according to subject matter.

It is substantive law and not procedural law that decides who will win in a lawsuit.
The law of torts is public law.

In America most of the lawsuits concern contracts.

Administrative law and constitutional law differ in their sources.

In the civil law countries judges do not make laws.

In America every decided case becomes a precedent binding on all judges.
Adherence to judicial precedents is still kept as a tradition in America.

10. Statutes are laws enacted by the legislature. They are often referred to as “codified

U L

9.

”

law” .

Answer the following questions :

Find a sentence in the text to explain: “Ignorance of the law is no defense.”
What is the difference between law and moral codes if we view law as a set of rules?
Explain: “Law is a formal means of social control.”

What is substantive law? And what is procedural law?

What is the major difference between private law and public law?

Why do people say that law is a seamless web?

Give an example to show that there are overlappings between the law of torts and
the law of contracts.

What is the major difference between the civil law system and the common law
system?

What do statutes usually refer to?

10. How many kinds of law are there in America if we divide law according to its

sources? What are they? Which of them prevails over the rest?



