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Loss Right to Arbitrate by Making Substantive Defense in Court Proceedings
By Zhong Cheng

Abstract; It is provided by New York Convention, UNCITRAL Model Law and many domestic
arbitration laws that if a party to an arbitration agreement makes a substantive defense to the other
parties’ claim without challenge the jurisdiction on arbitration agreement before the court,it could be
judged to have waived the right to arbitration. Analyzing on the basis of legal theory of civil procedure

‘

law and arbitration, various legal rules and court cases, " substitutive defense”™ means defense to
substantive issue, claim to security for costs,etc. , all decided by domestic laws. But if the party
invokes the arbitration agreement first or never join the court proceedings. it could save its right to
arbitrate.

Key words : court proceedings substantive defense loss right to arbitrate
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