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Abstract

Offenses are actions that endanger the society
and the public order. By the extent of the social harm
of a behavior, Chinese law divides offenses into the
following two forms: crime and violation against
public order control, each of which is regulated by
criminal legislation and public security administrative
regulation. The sanction system of offenses in China
is not only different from the civil law countries, but
also the common law countries. The illegal elements
of offenses are constituted by administrative offences
and criminal offenses; the elements of sanction
methods are constituted by administrative penalty,
reeducation through labor and criminal penalty; the
elements of the sanction procedures are constituted by
administrative decision procedure and judicial decisi-
‘on procedure. The sub-elements of the three does not
correspond to each other, either symmetrical, which
form the “Combination Construction” known as the

author refers.
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In this sanction system, the dual distinguish between violation
against public order and criminal offense is not only the base of the whole
system, but also the basic reason for the small criminal circle and the
careless legislation of criminal law in China; reeducation through labor is
the core element of the combination construction model. However, the
“quasi-crime” which deserves reeducation through labor is not a new type
of offense. In fact, its natures are no more than three situations: violation
against public order, crime, and the action which violates the criminal
law but is identified as non-guilty. The procedure of reeducation through
labor is not an independent procedure, either, which depends on the
procedure of public order administrative procedure or the criminal
procedure.

The current sanction system of offenses has the defects of ambiguous
interpretation or contradictory in theory, or is contrary to some principles
of jurisprudence or legal principles, which bring some negative impacts to
the whole legal system, and is the basic reason of many difficulties and
obstacles in the law enforcement and judicial in reality of our country. For
example, non theoretical basis can be found to explain the classification of
dividing offenses into violation against public order and crime; there lies
legitimacy crisis in reeducation through labor system from its nature, its
objects of application , its procedure, and its impact on the structure of
sanctions system; there are many theoretical flaws and conflicts while
using administrative procedure to sentence public order administrative
penalty and reeducation through labor, which also impact the law
enforcement work; the level of human rights protection in the procedure of
public order administrative penalty and in the procedure of reeducation

through labor are both much lower than that in criminal procedure; in the
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sanction system of offenses, the police power shows a strong position and
even goes beyond the judicial power and legislative power ; the structure
of the whole sanction system seems to be irrational, too.

In China, the legal system is getting constant perfected, the rule of
law is getting continuous development. However, China’ s existing
sanction system of offenses is disconnected with the overall direction of
social development. At the same time, the constant renewal of
jurisprudence theories and the ideas of ruling-of-law also promote the
reform of the sanction system of offenses, and guide the overall direction
of the reform. Many aspects of the development of legal system show the
reform contents as follows: The quantitative criteria of the crime concépt
should be abolished; the dual distinguishable situation of crime and
violation should be broken; the concept of offense and crime should be
united; the punishment on personal freedom should be judged and
sentenced by the judicial adjudication, but not decided by the
administrative organ by taking an administrative examination and approval
way; the relationship between public security organs, the People' s
Procuratorates and the courts, which is called “separation of functions,
coordination and mutual check” should be changed into a triangle
structure, in which the judicial power is the core and in the middle of the
structure, balanced by prosecution and defense; the police power should
be re-arranged in the social transition period, and should be supervised
and reviewed by the judicial power; Reeducation through labor system
must be abolished to avoid from being continually used by the
international human rights movement as the target to attack our country.

To implement the series of reforms mentioned above, China’ s

sanction system of offenses must be reconstructed. First of all, the
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quantitative factors of the concept of crime should be abolished—the crime
should be classified as felony, misdemeanor and police offense.
Moreover, the violation against public order regulated by the Law of
Public Order Administrative Penalty should be brought into the criminal
law system, and regulated as misdemeanor or police offense. After the
reconstruction of the crime concept, the obscure zone between violation
against public order and crime no longer exists, and the subject of
reeducation through labor no longer exists, which creates conditions to
abolish the reeducation through labor system completely.

Secondly, the type of criminal penalty should be increased so as to
make it diversified, the mitigative punishment should be created in order
to meet the needs of suiting punishment to crime; penalty on the personal
freedom should be reconstructed so that punishment against freedom
besides capital punishment should be reunified as imprisonment.

Finally, the criminal procedure must be divided into the complicated
procedure and the simple one in accordance with a certain standard in
order to create a new police-prosecuting procedure with the character of
“government sues citizen”. Police offense, misdemeanor and felony cases
may correspond to the police-prosecuting procedure, summary procedure
and general procedure. Both the police-prosecuting procedure and the
summary procedure are quick-approval procedures. All the devising of
confrontational procedures should be reflected in the general procedure.

After the principal part of the sanction system of offense
reconstructed, some related legal system should be reformed as follows:
We should set up the judicial de-crime system. To avoid all crime from
entering the judicial process, we should set up the de-crime procedures in

investigation, prosecution and trial stages. China’ s criminal record



Abstract | §

system should be reformed. The legislator should define the criminal
concept clearly in the criminal law; at the same time add the abolition
rules of criminal record. Meanwhile, the reform of the criminal record
system is bound to bring the reform of files management and political
examination system.

When the freedom-related punishments are all sentenced by the
court, the freedom-related coercive measures should also be reformed.
The criminal diversion measures should be introduced into criminal law.
Some enforceable police’ s coercive measures should be modified for
security measures, which should be sentenced by the court; the other
instantaneous police’ s coercive measures and criminal coercive measures
should reform together, and China’ s criminal coercive measures should be
reformed as well.

After the reconstruction of the sanction system of offenses, there will
be a great number of police offense cases and judicial reviews to be dealt
with by the court and the judges, while the current arrangement of courts
and the number of judges can not meet the requirements, therefore,

restructuring of judicial organs must be in hand.

Keywords: offense, sanction, crime, violation against public order,

reeducation through labor
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