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Quo vadis Germany?

Remarks to the Judgment of the German Constitutional Court

on the Constitutionality of the Treaty of Lisbon
by Stephan Hobe®

I.

Judgments of the German Constitutional Court on European events
have always had particular importance. There were two judgments of the
19701es and 1980ies concerning its relationship with the FEuropean Court
of Justice with regard the judging of fundamental rights. At that point in
time, the Court held that as long as there was no solid fundamental rights
charter included in primary and secondary European Community law, it
would be fully justified to judge upon fundamental rights infringements of
German citizens according to the German Basic Law with its fundamental

rights charter®,

®  Chair for Public International Law, European Law, European and Interna-
tional Economic Law, and Director of the Institute of Air and Space Law, University
of Cologne, Germany.

@ BVerfGE 37, 271 (Judgment of the German Constitutional Court, Vol. 37
(1974) . p. 271 et seq. ).
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Later, the judgment on the Maastricht Treaty of 1992 became fa-
mous®. On the claim of several individuals, the Court held that the law
introducing the Treaty of Maastricht into the German legal order was con-
stitutional. In this very important judgment, the Court held that effec-
tively there was no such transfer of sovereignty from Germany to the Eu-
ropean Union that would infringe upon the respective Article 23 of the
German Constitution. Article 23 would demarcate the lines in which
Germany was entitled to participate and to transfer sovereign rights to the
European Union. As long as it stayed a fundamentally democratic coun-
try govemed by the rule of law and as long as it retained the competence
to decide on whether or not it wanted to integrate itself into a European
Union thereby losing no essentials of statehood, so long the transfer of
small portions of sovereign rights was perfectly in line with the constitu-
tional requirements, the Court held in 1993@. And again, it held itself
competent to judge upon this transgression of possible limits of the con-

stitution.

I1.

With the Treaty of Lisbon of 2007, several individuals had appealed
to the German Constitutional Court and asked for its legal opinion on the
constitutionality of this Treaty. The individuals claimed a violation of
their constitutional rights, particularly the right to vote under Article 38
para. 1 of the Constitution. They held that the Treaty of Lisbon would
give a major boost to what was considered a European Constitution. Such
Constitution would allow for a certain and specific independence of the

European Union and thus would be anti-constitutional under the German

@ BVerfGE 89, 155 (Judgment of the German Constitutional Court, Vol. 8%
(1993), p. 155 et seq. ).
@ 1Ibid, p. 188 et seq.
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ConstitutionD,

The Court held however that this was not the case. The Treaty of Lishon
would not go so far as to eventually transfer full sovereign rights from the
Federal Republic of Germany to the European Union®, Effectively, Ger-
many would stay to be a sovereign State and would preserve its statehood
by having its own citizens, its own territory, and its own independent
government®. But the Court also held that there were several limits to
Germany’ s participation in the European Union that should be closely
observed. Such limits were, inter alia, that the core of the protection of
fundamental rights, the core of the social welfare system, the core of the
development of the cultural system, the development of the rule of law
and particularly the democratic governance centered around important
participatory rights of the German Legislature ( Deutscher Bundestag )
had to be preserved. This would be the case as long as the German peo-
ple had not decided to live in a European super-state. The Court held
that these limits had not been infringed upon although some doubts with
regard to the democratic principle would be justified. Furthermore, the
Court held that the way how German parliamentarians could and should
participate in European matiers was still acceptable because the most im-
portant matters had still to be decided at the national level. At this na-
tional level, however, it was the German Legislature to decide. But the
Court made a strong exclamation mark ; Whereas it held that the Lishon
Treaty could be supported from the constitutional point of view, the law

establishing the participatory rights of German parliamentarians with re-

D For the claim of the plaintiffs, see Judgment of the German Constitutional
Court, 30 June 2009, reprinted in www. bverfg. de/entscheidungen/es20090630 _
2bre000208. htm, marginal note 1909 et seq.

® 1bid, 219 et seq.

@ Ibid, 235 et seq.



