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PREFACE

The Massachusetis Guide to Evidence is the third in a series of books sponsored by
the Sino-American Law and Exchange Center at Xiangtan University and the Center’s
most ambitious and impressive undertaking to date. The decision to publish the Guide
in Chinese grew out of the mutual interest in the law of evidence by the Center’s: part-
ners-Xiangtan law school, the McCormack Graduate School at the University of Massa-
chusetts Boston, and the Massachusetts Judges Conference. Our collaboration in this
field began when a group of Massachusetts judges visited Xiangtan law school in May of
2009 and presented a program on the Massachusetts law of evidence and the discovery of
evidence. In March of the next year a delegation of Xiangtan scholars and Hunan jud-
ges visited Boston for further seminars with Massachusetts colleagues on evidence law.
During that time the group met Judge Peter Agnes, one of the editors of the Guide. In
September, 2010 the Guide was one of four topics for the Sino - U.S. Forum on Evi-
dence Law at Xiangtan law school. Dialogue and Convergence, the first volume of this
series of books and the record of the Forum, contains a paper by Judge Agnes on the
Guide as well as an article by Massachuseits Judge Ernest Sarason comparing the evi-
dentiary precepts in the Guide to the U.S. Federal Rules of Evidence.

Evidence law is important. Iis intent is to ensure that the parties to a case and the
decision maker (judge or, in the United States, often the jury) will only rely on rele-
vant, reliable evidence. Furthermore, it makes sure that proposed evidence is presen-
ted to the court in a way that gives the court a fair opportunity to evaluate its reliability
and credibility. Despite the many differences between the American and Chinese legal
systems, both sides share these goals. A predicable law of evidence contributes to
transparency, builds trust in the judicial system, addresses abuses of power that lead
to illegally-obtained evidence, and enhances fairness and perceived fairness in litiga-

tion. It is the interest of both the United States and China to continue to improve their
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respective systems for the presentation and use of evidence in litigation. As Judge Ag-
nes states in his article in Dialogue and Convergence: “Individuals and organizations
engaged in commerce and involved in a wide range of business transactions need to
make reasonably accurate predictions about the admissibility of evidence at trial to prop-
erly manage their risks in doing business. Likewise, in both civil and criminal cases,
lawyers and parties often must make decisions about whether to go to trial--- on the basis
of predictions about the likely outcome of evidence questions that will arise at the trial. ”

In the United States the debate over the reform of evidence law has been between
those favoring codification in court rules or in legislation and those favoring more room
for a common law development of evidence law, case by case. Forty-eight states and
the federal government have opted for a code of evidence. Massachusetts has made a
different decision, as it may under our federal system. Our Supreme Judicial Court has
declined to adopt rules of evidence, in part because of its concern that codified rules
would be too rigid and perhaps not easily adaptable to changing social, economic, or
technological developments. The Supreme Judicial Court felt, however, that non-
binding guidelines that were constantly updated to reflect changes in the law might ac-
complish the goals of codification without the rigidity. Hence The Massachusetts Guide
to Evidence.

The Supreme Judicial Court designated editors and an advisory board to draft the
Guide. They were, to quote Judge Agnes again, “guided by several principles; (1)
our mission is to state the current law of Massachusetts as it is and not to suggest what it
should be; (2) Our mission requires us to explain the principles of evidence law in
clear and concise terms and to include in the Guide detailed explanatory notes that in-
form the reader of the purpose of the principle of law and offer examples of how the prin-
ciple should be applied, and (3) the success of the Guide depends on not allowing it
to become too lengthy and by maintaining a complete and accurate index and table of
authorities that will allow readers to quickly find what the answers to evidence ques-
tions. ” Afier a long period for public comment on the various drafts, the Guide as you
see it in these pages came into being.

In Massachusetts we believe that the Guide will in the words of Judge Agnes “pro-
duce the principal benefits that are associated with codification of evidence law; im-

proved access to the law, greater flexibility in the application of legal principles, and
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improved consistency of decisions by trial judges” without the problems of legislative or
court-promulgated rules of evidence. The Center partners—Xiangtan, the University of
Massachusetts Boston, and the Massachusetts Judges Conference—believe that the
process that led to the creation of the Guide and the substance of the Guide will be help-
ful to China in its ongoing efforts to improve its legal system. We hope that it will prove
useful to judges and scholars and spark on-going discussions on critical aspects of the
law of evidence.

I want to thank the Supreme Judicial Court of Massachusetts for giving Xiangtan U-
niversity copyright permission to translate and publish the official edition of the Guide
produced by the Flaschner Judicial Institute, a non-profit organization dedicated to sup-
porting training and education for Massachusetts judges. I also thank all of the Xiangtan
professors and students who worked so many hours on the translation and our superbly a-
ble American translator, Chi-Ho Chan. I especially want to thank my co-director of the
Sino-American Law and Exchange Center, Dean Liao Yong’an. It is his inspiration and
hard work that has made this Chinese edition of the Guide a reality. It has been Dean
Liao’s dream to establish the Center, based on mutual trust and respect, as a platform
for a continuing series of comparative law studies which will be both scholarly and prac-
tical. This Chinese translation of The Massachusetts Guide to Evidence is another step to-
ward that dream. Dean Liao and I hope it will contribute to the improvement of the le-
gal systems of both China and the United States.

R. Peter Anderson
Justice (retired)

January, 2012, Boston, Massachusetts
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