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’ Abstract ‘

The problem of law applicable to letters of credit has always been ignored by
the judiciary and academic world, although there were scholars who raise their arms
to call on conflict law rules be made for letters of credit and related regulations be
added to the Uniform Customs and Practice for Commercial Documentary Credits
(UCP) —the constitution of letters of credit law, the new revision of UCP600
which came into effect on July 1, 2007 still chose to keep silence on this problem.
Apart from the conflict law rules, the application of UCP is also one of the basic
questions among the applicable law issues of letters of credit. The application
extension and restrictions of UCP, the condition of it’s application and the conflict
between the terms of a letter of credit and provision of UCP have great importance on
the reasonable resolution of letters of credit disputes. In light of this, the thesis tries
to work over which law should be applied and how to apply the law in the letters of
credit disputes in the perspective of comparative law and private international law at
large, for the sake of proper resolution of letters of credit disputes. This book is
divided into four chapters, with the introduction and ending part.

The opening part is “Introduction” , which outlines the significance of the study
of the current topic, surveys the status quo in this respect and, lists the approaches
that will be employed in the thesis.

Chapter | is “Characteristic of the legal relationship of letters of credit” which
centers around the characterisation of the letter of credit legal relationship,
consisting three sections as follows: Section one introduces the definition of a letter
of credit and its similarities and differences with other concepts such as agency and
trust, which also discusses in brief the classification and operation process of a letter
of credit, then it states that the letter of credit is a specialty of commerce different

from the common contract and it is improper to apply mechanically the existing legal
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conception to it. Section Two deals with the parties of a letter of credit legal
relationship, lays basis for analysis of Section Three, which elaborates on the legal
nature of different relationships between letters of credit parties separately, including
issuing bank and applicant/beneficiary/intermediary bank, beneficiary and the
intermediary bank, applicant and intermediary bank etc. This section points out that
the relationship between issuing bank and the applicant should be viewed as a
contract for the reason of application for issuing a letter of credit; if there is an
instruction relation between issuing bank and the intermediary bank, the relationship
between them are agency, otherwise they will be contracts in general; it is common
that there’s no direct relation between the beneficiary and the advising bank except
the advising bank bears responsibilities other than advising according to different
reasons. The relationship between the beneficiary and the confirming bank is similar
to the relationship between the beneficiary and the issuing bank, while a contract for
documents buying and agency are the characteristics of relationship between the
beneficiary and the negotiating bank and the relationship between the beneficiary
and the collecting bank.

Chapter I discusses “characteristic of the law applicable to letters of credit”.
Owing to the uniqueness of letters of credit relationship, the law applicable to letters
of credit is particularly striking compared with other ordinary legal relationship. This
Chapter composes of three sections which handle with the three important
peculiarities of the law applicable to letters of credit which are also principles we
must keep to when considering the choice of law. The three sections separately are:
the commonness of application of international trade usage, the independence of the
applicable law and the dépecage of applicable law.

Chapter I, one of the core chapters of the book, deals with “the applicable
rules of UCP”. Section One of this chapter adumbrates the history background of
UCP. Section Two mainly explores matters not covered by the UCP, it is these
matters which frequently become the conflict law issues of letters of credit. Section
Three comments on conflict law situations in the letter of credit fraud and assignment
of a letter of credit, thereby proves that UCP cannot eliminate conflict law problems

regarding letters of credit from a practical angle. Section Four elaborates on the
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application of UCP in detail, involving the status of UCP in different countries and
the application extension and restrictions of UCP, the condition of it’s application
and the conflict between the terms of a letter of credit and provisions of UCP,
whether UCP could be applied to a letter of credit without the express choice of
parties. This Section gives special attention to the concrete issues in application
of UCP.

Chapter IV “choice of law rules of letters of credit” is the other core chapter of
the book. At first, Section One briefly introduces the choice of law rules embodied
in the legislations and case — law of some countries. Then, based on the analysis of
great bulk of cases divided into different classes according to different relationship,
Section Two put great emphasis on the applicable law rules without the parties’
express choice. This Section not only introduces the details of a case, but also
comments on the judge’s decision, on the basis of this, one can draw the
characteristics of different country courts when facing with the question of choice of
law problem in letters of credit. Section Three stands on the shoulders of former two
sections, making a profound consideration of problems arising out of applicable law
of letters of credit, puts forward suggestions for building sound rules of applicable
law to letters of credit.

The Ending Part is about “the current situation of letters of credit applicable
law in China”, it talks about the regulations on applicable law of letters of credit in
our country and surveys the practice and attitude of our courts when dealing with
letters of credit applicable law disputes. At the end of this part, the author make
suggestions for parties of our country facing the problem of applicable law in letters
of credit, contends that an express choice of law in a letter of credit can be a good

decision in fair weather prepare for foul either for banks or other parties.

Key words: Letters of Credit UCP Conflict of laws Applicable Law
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