A hEH SRS RO TSR MR 2B R B
© cEHLEERERS

o IRk < Mk S Wl EE W O

Study on the Hedge
Fund Regulation and Supervision

F N OE

SFEEHRE
ECONOMY & MANAGEMENT PUBLISHING HOUSE



ZERPEHTERFESSRIOHT LR (KBRS
20110490525 ) M ERTEHNFEESSASHITIEE ( HBER
S: 2012T50194 ) MUK R

XA S W AR R B 5

Study on the Hedge
Fund Regulation and Supervision

T W&

()

257 5 M A

ECONOMY & MANAGEMENT PUBLISHING HOUSE



BEEMRME (CIP) iR

Xt bk W RIBERT Y/ ERIZE. —dbR. SFEEMRL, 2012.8
ISBN 978-7-5096-2066-3

[.Oxf T.OF M. OxrEe—emEE R V. Ors3045
T E A B CIP BIEEFE (2012) 171041 5

ATREE: K W
FAEHE: HWHE
FATEPH: | 4
FERX: 8 A

HIREST: S5 EHEH R
e XALEE 8 S+hfAE A 11 2 100038)
Ht: www. E-mp. com. ¢n
i&: (010) 51915602
s ACCRARENRI
: BESIE
: 720mmx1000mm/16
. 22,5
; 451 FF
: 0124F 12 A 1A 2012 4E 12 A% 1 KEDRI
: ISBN 978-7-5096-2066-3
: 85.00 ©

HHEFNEHNDEEF
S odn % kP& F B

R ®BEwR-

Ry EH, mHDEER, b RemAF IR,
BR Ak, JURBSAIME2 S

HiE: (010) 68022974 BR&H: 100836



Lo R IBBHAREE

(—) #WES

¥ F£: F B I

BlEMFE: TRF KEHE a3 EZE
MEK: 31 & RAE RAT ¥ OE

B R EREREEHRF)

~ A
A&
Rin L
F K
HFEE
FHEL
ZEE

() 4R

F 4 KEA XNEE #H¥H o

EAB EEHERF]
2R 2EF
KER FEs
FaExk F R
HAE 2HF
& B AXR
#idy e
Frt R4

BIEE: R & S HkA
B R REREEHF) -

%) 4

ERAE & B

EX= 3/
= ¥
Kk
B A—
8] 3
W x

M

(A7)

z &
ZH &,
F Rk
&
A 3
e
it Y Fo

B

o

x4
KT &
F A
PR A X
FILAE
AXRE
Ex 2

Bre



WX esEA 19 #aT ¥+ 8 aidTLERRTRKMB RN —F
BIFBRFFRAFGHE, EHCH-GEEAL,

20 #4280 F R, HELYEFEERHEAERRBE, £
SEBREXAEFT, PEFLEGREEETISHE, 1985 4%, Hit
WL EstRAR sk,

TEHAHLEHERMLELT AR FiIFAR, 2 FFTHEE
B, ATERRAFRmREEFAFZELESINTHEFFESTE,
LR ELEERER4RE, BASMARIBREASASE, 1992 4,
AL FE L EAREN, 25T EE 204,

20 #4290 FRAH, ERXFTEHBHFALLRFREFARE
Hza, BRERPERFRYRETE, TP EGLSHNF IS
MERTHARANEEZNE, FH/HE, BRERR4L, PR
M FERRER, RS XD EARLTFR LA GEB KRG E£IE, ER
XL, BB PERSAESHRFEREMESN, KFIH, FUHE,
Flat, REHAAKRL, RLEH, Fistid, MR T ¢ Bibdf 3
RIEDH & ERAREEANI, £4EE 204850, MAEFAIRLAMH
FTE . RAF XM P RAMEGORS, PEHOLSHFZRAEART
BT B EAAFGAARR AR A TG BB 6%k, mBETEHF
FEERAOAMERITT b Ralis, PRGN ERMLMFET

1 -



Q) sz o nEnEmn

HEHNEREF A ARICEEF L FEET R THRROESHA, £
MAHRAE R e B AR, FRASHFHLEHESRTE,

i e B EAL LA F W B4 E A% 20 BAEZFR, AT AR
FrEAAHFELEHMAAR, BFH PR FH L EHES3
—F AR, 2B EERLAR AR FTRAMAMNFEER L #ERH, iF
AERT BRBBELHERL, 2R B (FEALMNERLELE)
OATFHAR (EY) o HA—AET . L. 2 TR TS FHRE
EEHFARGFRTEE, (LA) HAARATTALLHFHELE S
RAK. FAELERARGFRAY AA ALY AGER, RAA
AR EEMAAR R AR i A 69 imik B, A ARAF R4
S FHIRE FHARFEAS A MILE

1. Brhfit, & (R) A KR,

FATRAGEH, BARABR, NihohEERIRBE S o e
B, BERBA B TR RS —FEANFEGHHH. Hir
AR, 5 LA E— Rt F AR RO ERRE, ENRR
Bhe—HFHPRE S IORE, —Mk, RNEEZLRELNEZ
“H, BMEBAAMEGTA L, BiEMFHiE, BHEEBSKIE
LRAEM G B, T ALV A ITRIER, BHTASUEF X
#, BT AHFEHGRTIIE, SUUERE VR BN T A 2038
1 —TFFFHIUAR “B” 9w, SMBRKR, B4, £4
AR, RE—FREFBIE—FIEABE, EE2TRESES, N
EREZHAE, £ZRAARTHEN; BERIEHIE, FEERSAFE,

BAVRAZANH, BRAALART T k2 H E, XZMAEHLH %, 2
ARRIGARFAN THRMAIES P ERLAGLAER, B “HEs
FRAE. “MELREAG—" Th; LRLBMNER S HE P LI
A EITEROARE, #d “BARLL TESHHH—" %,

<2 .



w -
BANVFT B F ik, SRR, HORELX—FIRAR T H LR
BIEXAAFEZARZXLBFRZEAZNRBE. B BB L
RERFEME, WHGZRBE—BRBEE, HTER—AKREE
AR, FTAERW AR, A, TERBEF, KA, kLR
#Haw P A LA —H, REHF, B, RMNFRRRIZELH
IRk, RMNORIKER, 2 2HBIARAALSFFHFRIALLR
R FHt 5o 3

BMEHMEEYh A E RN, X2HAGY S, Rb IS
Ry, LOERALYahAREA S, KERPraITmT, A
A RR KB ARG FRHATF, BAERFRA AR FHNFRARGE
WINT, BRZFARHG LAl W69 l, BTHFE0 K84 F57)
REAH, hAAA YA A mE, NAWURR LG ELRF LGS
ZHFRBRENL, UFEALHEE RN E M, LA—-NBLHHE,
EALAREQIELEF L, 2HAELREL, EGHfiitsd
IR, ZHLLT LN, BHATEREL, KA GHm B
T, TREUSACHFEREARERAY A, REWARFR—AKTE,
SEAEF ARG, HH R A6 KR AE BTk,

BRMEETEEF, FEFELRRAAFER.,. KNBARTERALLE,
FEFHif T, BRIHEHFRARBEZIR, ARBRPYE SRS
ITHHFHREIFHBE, BHEFRARERNE T2, SMNFLR (LE) 4
WA TRHNFERBE, AXFRRERTHKSF,

A%

T EAL A F B S BRk
PRASMFREIETEEAR SIS
2012 %9 A



2] e ALK, AT CRABDENBCESFHIZI—, K
AT IEFRAFHNRE BT X RA, HFALFFHEBAR PRI E—
AR RRRANDHEESH . HAVRAFTAER,

BHRMEFOYFALHAFAST, RRETHELRERENEEA
BX—o YWFEALHFEATRIE, AR HALAREABRERS
“BREA”, BHRSBAIKRAT SERRB TS, A4 BEZ D
AR S Aebiipitit e F LARML, BT LRESRL LW H it
Y, UFHLHNFAARTHERGEXMER, ASHAERSIEA, —
REBANSEFEREFLEESHGRSEHE, ¥ REEGFALHAS
YA —RE R R RS AE S RINEIIT, B RBY FisA
FHEOERGEE, APEFELS AT LRMEBA 6 EARLIRIE,
AP A FE I, A, BERHA LS ELATHEEELE,
LR K ERGFALRF, “BHRARAAFTRAFE., FE R,
FPRARGEFHALME, APRAFTER TR EHLAAFH AL
HHREERBEL, T FELIREREAESFRGES LRARAY
R L5 s,

ERFFEHYG FALHFATHRE S KR E, HLEH AR
BETEENA, RENOHLEHEREHRELYEFE,. BARE
EREFHELEGENT, AR NEEREEERE, 2RSSR E

. 1 .



R 58 BT

F 1985 £ 44 5ty XLZBZAA TR, H B MR ZHERFF
AFE—REZHE. —+35%, A PR, BFRHHMTT, &
FEFABREN, RBCEITHF, LEHHLEHEAR, R,
AT el ARG S, FFHiEL4, SUTARFES R S
&, BREMIR XA S HAY AR SRR G, Al e EEHE,
KRERFRT —IRFNZHERY FAASFFAT KA, N ERBFH
MR BHFRBIRICE FRFFtR, §EIRFEFiol, SIHEHELT
Y, Mm LA R GF K. £ QGRS A5k AR B M AT,
P, —ElE e ORI Y FASAFHRMNHEF T ReERHF
A, B “KRITEHRT HEHELFTFFTATILE FEHREETRATA
FHIAP HIBARBKGILE, T, HELEHECRABRESR
BFRAFFRRAFTHNEEZRE, LAY FASHNFH L AR
T—X#MeEHE,

FHFELRFMBRFIHE LT EORFALRRAINEA ES 0
R, MEREAMERLETALSPMOREEL, 2EERA—RE
WEF, XERRRELEEYE, REEABABREHRELHER, £%
LA T,

TEHR, SREMNEIBELSALSAFARE LI EFRRE S
M EEHRTRES—F, 2EAHLIEEFRLR S5 TEALAFR
ABEIT(FTEALHFHELELAE), 5L ELHABLER
FFALMNFREIENHAMRR, A RRBE BB, X —FHBR
MERZIAREAFQOATIZRAB LATRBOE TR, GE
ABTRABEEFEHAAS G ERIAL, FREFRKHH S it
L¥rah, ERBZTFAFEREDERB ELHh,

SR, HATEALSHERLIEXE) BBRZER, AECHFELZE
FHA. ZEHIFIMNEMMEB T ML ST FRLMFHBRE LS

- 2 .



w =@
BEBERRE, PR IFHLE L, TUAHL, REMNHLEFL
W BATHE KL R, iR MNBETF R, XRAFH, EHhTIAA
L EZNARAELTHEL R L FAEREGS X E I,

20 3,
ATy o R Fo Ak o 4R FE 20 &) 35 K

+ERELEERERA S I4E
2012 %9 A



# %

sk R AEA — R AT AL, 1949 FHATLE, £
EEAT, BEFAHSMEGERAANAS T, T EFTF AT
REBGBEREFERNABB THAN I LR Y, H+FE, s
AeMBATHYaRBET K, TREMTB ST, RAFLEME
FEEL, ZIRAFTLELES IR SRR, ELREBAENT R
FHMNAARERX G AR B TR, FAEL ISR AU%H
TR EEANEEAEXEAN, EEEILEHASEFAR,
B ) EAL B E AL A, i E BT AL SRR A
HRUBEMALEXRRBRE, B, WATREEZHE LREN LIARY
HBFAEANS, PR THAERE, BRAGSERG =X UE
B AR, wRA FRESSTFEAITLLE, LikRALBRTHLHIE
R 69 B FAL LA 69 R A,

BWARECEARAFLAREBEZTHNAEILSENL, KEASEH
Fhp REMA B LR ZIRFGIAFILE T R RSP AR R
HE BRI, B AP R AR F R R B0 R R h A M ey
BIERAGR | N R A FRAIKE X, R A RS, ¥
A R BB MF BRI REBERTFRALESF IO EERKR, 3T
FEENEBRT IR T EZAGYB AR A ERKE, XHAKE, B
B A B B SRR AR A G g B B RSk p, B bbb A e WAk
R EGETLAEREFIES PRSP AURE4EFMPEELP,
RF4tsh, HRARBE,

s R e B EERALAARCILEE, WRILAE, fikikdR &
BT AR, HAEG R A KL B T R E A S,
PFHINAE B AR, KPR BESHDFEHEG “Z BB, A EBEXAF
AR EAPNBENREIE, HBTHLRUWEHIE. FAXLBE
BB EZRME B AR ST HteiE, IR FH I ARLE B
BAGEEN, EBERNEANIGEA TR T RERBIAE. &
HRAKS, BEBREWALSEGMH; HebBar, AR SAERE,

- 1 -



€ 5oz nesEms

THEIFH., BELA>FHR, KEFORG ISR TAEREHX, £
BEFEE REBHAEMTENBREMEIFIIA, AFEK
B ELSE TFAAAGEBEES—, NERANBETELEH Hoy K K48
o, SAMHBMBETELER B EMERSE, Al Hiléizs
—xfp ke, AEXFHPEL. T ELBBREFEERAEESFH>
se AR R fe B AARMER,

BLTFTIHHENHE, BHRBERBANYTRELEFTRESTE IR THRIR
FEERTHANGER, BARBBRBES 24 098, Aty
L, BERSEBRATHGAAFT @O, NERKWIBEREL, HFBREEA
RAEBRER, TN AFREE N, MBARTER, SFOITFAHRE
EAERTBREAN, A4 EENBRIFTHAANBEG B L &5,
EAFas b R ek a B, HRRASAFAELAORNE., S8BT E4F
BHARE, SETERRBRAFTE. RABRKET. 24B A B AHif AR
HBEE. AeFR BRI BRE (LIERLREER, JFEEE4HH
KGR . R sh R4 LR SN E A 4235 45 1 ah 4 2k 15 5 40
m ) .

AABFEERRP, BEZALEHATESY IR SR
M REREFRFNE XIS L OINNELREEEE. A
o, — 2R IUASBEEBRFHNFEREAINTFRSIFELRESNE
R, REFENE,; —RABRFTAITAESN . AR TRioh R EHE
RIHBEX TP ELIEZETRE,;, = 2XEB AL AAHKE, BAY
ISP AR F L D W2, R T H RN, WL iR ir i, M
REeF@RGTREERABRE LR, HEARKBEHEZGERE; &
RABREBATIAE, ATRKERET R, HFEIREEHHL
b RFRIE

;rp R B ) B E AR R e B kAR B 69 A,
BYPeRBTHRE, REBER TP LN 565 1541 TE L 2 ak1k
AR RGBRAER G, Hb, NBETRARBEAAES Y oigstsdt i
ETHB RSB, T REARE ALK+ K2R m-FFi,
AFFH TR He) BN ERAFER; sSTTFTERERZ
GME R A, R at#mBEE T, FiEFE “HL” I74hH, ERE
B FREH TR ERAGEEATNEN, TUREL R H 15
B R Fo B By B F A2 AR B R B R, iRt e uh AT A LKA
Frd A FHREB T 2L TIHHERA RSN+ L ok T H AW
NEF) 5 AR o

. 2 .



w =z

AR R RERFBREY — RPN, St E BT AE
BRI LR, L8 A, FINEBTH I LEREIT, # I3t
XeBuH. T AEBER, IFRBEATH A EPLESBABERE
I, MRAZKNESRBRETEHNIER, BISFELSANSEKF
Fed B ALE 6 A A B MRk AT L2 AR LB RIS KEFE
ey, TURET RO RLATAERE, BIAGERTE, HELER
BEEAAR, BITEART. b AdEIHat+rEA 4 AHEm
KFRA. HHRAEFTHERAE., RIPFZAHFAB R854, At
ML, KRPRE, I ERAETEHDLFETRRAL LS ERTRSL
Y. TERJARN, ALAR IR IEIB LRSS ELITE GES
o, RIEALEFHIREER,

B EH RIER) R GO R K 6 B BT AR G b R e wt A Bk AL T A R
WK, HLFAARANBEEOF G HMRE, AR TFTHeEL H
BEZHEAEEG R E, B ET A XHAF. SFIRF I
RN MF R RN B A EFAE AR ITILN 3 AEHE, LIAEFE
i migEst, B4, WAREAN, FlHBFE. R d =5 Gt
EBRAMBYUE, AR2ITLREIZLBTHIBRAKRZHAS
HAE; Rk, EPIITCHECERDB) ks b, R EERRIBEERS
MK, FAOAEPFEFARET S LBEEMESLS; FR, THEEH
FH, AREAFTHRATIE, EREERKT, 200Xtk
ERF AR FSBIRGESIFAE; BE, S| FEAITHETEA, P
Wi IR Fe R B T A R e TG AR R

BRI ARV EHERERIFAMIENT, REDBH—NX
B MEBENF—t R e AR ILEES BE T4 E ST
BT E, ARSI BERLTWHAL G, ABikA, EHRTH
R (WI0) HBAER TRKFRXAUEFRIELEBEHL (10SCO)
AT E R EFHESE LA XIERBE 0 — R T Foxt b X 4
BEABRFREESEZREEL LB EHFE. RUNAXEER S, LE
HAEFHEGFN RS EABEHBE SIS SEABE, Axbiin b,
VEBEERZEWAANS, RB{RFALEES+HTEL BT XR2GHART
EBESENE, ARATHAIREETRAARETHAE L TR,
B ARLEMEE., TEEAEZMMLE AL, sth Rt o
ANEMEE, AEEXTELER BEE) MEBE. sTPR 2478
ERIEHME . L BIRS R E IE A E b S E AR E WS R
56 ER, AP AARRESNSFREETHE LS T B RAZTIFG

- 3 .



& xomenenETn

7= Sa BB B A B S AR R AL 69 PR,
TEHRAARNSFPRAEAEIBRIRGBESE — N RXBL2EBTH, 12
TEWHAEZE XTI RS Fostd A2 RIERF G S0
&, BRSAREAASHFXABELALE A FTHFLELYH, F I,
T ERRNESLERF LA ST AR R A 6985k R AE R 69 Fu 3
Ao, EPEFTARATZR I FHGREP, BHAEFHKIEH A Eas 2k
LEERATFHHEEGRIA PR T Z ARG ROHBR, RUFBLERS
B, 483 TFTHATRAAREL, REEBRTHAMTR, MNENR
FetE A ETmME S AN EL TR BT EAFEREZ, &
I FRENBEE RS A THEABN ., AHERBEEZHEFEHER,
HAHARBERAZREE B AR EBNS,

XKEBW: S+24 KENEARL RPEFTHE THER
FEH R



Abstract

Being an innovation of investment operational model, Hedge Funds
emerged in the USA in 1949. Private placement, investors being mostly
high net wealth persons and the small asset under management relative to
mutual funds, are the main reasons why hedge funds can be exempted
from regulatory registration and other direct regulatory measures. In the
recent decade, the amount of asset management and market influence of
hedge funds enlarged very fast. At the same time, product structure is
increasingly diversified and the “ retailization” of investor structure of
hedge funds has turned into reality step by step. All these new
characteristics are the reflection of the competitive strength and flexibility of
the hedge fund business, but they also challenge the effectiveness of the
currently existing regulatory model. Although mainly jurisdictions institute
law and regulation model and principals in succession to make hedge funds
operate legally, the difference among legislation grounds are very
remarkable and there is a lack of systematical regulatory cooperation and
harmonization. Since the USA has maintained hedge fund managers’
exempt registration status, there exists asignificant loophole in the global
regulatory network. So the actual regulatory system cannot achieve the three
financial regulatory objects—protect investor’s benefit, maintain integrity of
financial markets and control systematic risk at the same time. It is not in
favor of the development of hedge fund industry and cannot achieve the
promotion of economic and social benefits.

Now there is no generally accepted definition of hedge funds. This
study believes the unrestricted leverage investment strategy is the most
essential operational characteristics of hedge funds. Hedge funds are built
on the ground of the principles of trust, and it has three juristic types:
contracts, company and limited partnership. Continud innovation of

investment strategy, incentive compatibility of fee rate structure and
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multinational operation are important sources of hedge funds competitive
strength. Hedge funds have positive effect and negative effect to the
financial markets and investor’s benefit. The coexistence of positive and
negative influencs makes traditional regulatory techniques unsuitable. So to
design the regulatory framework of hedge funds, we should grasp the
influential effect and transit mechanism of hedge funds and enhance
direction of regulatory measures.

Hedge fund regulatory law has the characteristics of standard of society
and inoculation of the public law and private law. The design and
implement —ation of hedge fund regulatory system must achieve the three
valuation goals of financial regulatory law: order, efficiency and fairness
synchronously. This study puts forward the “dynamic triangular pyramid
mode” and illuminates the evolution and development trends of hedge fund
regulatory system intuitively. It points out the six basic principles and five
essential characteristics this system should have. On regulatory method,
this article propose four features: direct regulation and indirect regulation
should support each other, regulatory measures based on subject and
activity should be harmonized, supervision steps on hedge fund managers
and on hedge funds should be integrated, compliance —based regulation
and risk —based regulation should promote each other. Based on these
grounds, we should plan product framework and regulatory flow framework
with the characteristics of multi—tier and orderly competition.

In the process of market access, we should impel regulatory rule
harmonization of different countries according to the principle of “home
country regulation to exchange for market access approval of host country”.
On the market access of hedge fund managers, we should design regulatory
rules from the perspective of minimum initial capital, high level manager’s
qualification requirement, governance structure of management companies,
management of interest conflicts, outsourcing regulation and so on. Hedge
fund’s raising process is the core of market access regulation which
includes the following regulatory contents: legal structure of hedge funds,
nature and types, investors’ qualification requirement, anti —money
laundering regulation, requirement of investment objective and policy and
regulation of hedge fund product’s placement process such as information

disclosure requirement, restriction on advertisement and liquidity of fund
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share and specific rule on the cross—border placement of foreign funds.

To avoid a series of deficiencies of sole government regulation, the
regulatory system of hedge funds should reflect good governance
philosophy, introduce multivariate governance force, build mutual support
and co—operate mixed mode regulatory structure of hedge funds themselves,
industry self—discipline group, market discipline and essential government
regulation. Enhancing validity of interior governance and control process
and reinforcing self —discipline coming from industry association are the
foundation of mixed regulatory mode of hedge funds and ultimate
implementation of regulatory objectives. Constructing comprehensive risk
management system, fulfilling compliance function, perfecting valuation
process are key measures to impel the promotion of interior management
standard, controlling non —market risks and protect benefits of investors.
This study also puts forward the suggestion of stimulating cooperate between
AIMA and MFA and enhancing interior regulatory rules of the two industry
associations.

To effectively control systematic risk and maintain unique
contributions of hedge funds to financial stability, we should admit
limitations of regulatory institutions and find the proper linkage between
market discipline and indirect regulation. On this ground we need to impel
multivariate governance of hedge funds among prime brokers,
counterparties, auditors, rating agencies and all kinds of investors such as
funds of hedge funds and institutional investors. First, we should increase
supervision of prime brokers from three aspects: qualification examination,
interest conflict and risk control. We can also set up regular global primary
financial market investigation system of prime broker’s exposure to hedge
funds. Second, on the ground of Basel Il implentation, we need to
complete stress testing of loan provider and fulfill the combination of
consolidated supervision and separate disclosure. Third, we need to carry
out demanding control, make clear the fiduciary duty of investor’s
trustees, reinforce education of investors and set up qualification standards
of fund of hedge funds’ target funds. Fourth, we should lead and realize
market discipline of hedge funds coming from administrators, auditors and
rating agencies.

During the operational process of hedge funds, suitable direct



