ﬁ@°ﬂﬁ75@m$¢%%% FHRLM

WT@ HR ] SR BIFFIE (=)

Selected China WTO Cases

RO 2 B AT R A ARG, 4T 20, Al &
m HELE /4
Mk “ 3 " TRk — MRS . Bk, R T L

e —ANEEA R,

W E E’Ji%i‘ Bl b2 AR —Fp SRV "—— R E 7R
WTO HfEH « TECCC W T R, AMUEEE K,
ARk,

AR T E TSRS, TR OB L e
FVERE, ROVEMARE N7 FE WTO B, x4~ A7
TRPER . VEERRM . XA N T M—F 1T, HERITA
PSRBT, AELAE )3y

ﬁ%/’infﬁthuﬂﬁ i N 3
R0 fonoen oxrvemsrrs mures| SETEEES A



/)

(VR LR EESE £ o

Selected China WTO Cases

wT

- HEE /R

e 3 je BR — B W
@ﬁnr?tﬁum

NIAMEN UNIVERSITY PRESS



BB ERSR B (CIP) M7

WTO vERGIKE. 2/HEEEH. —EHIT - BlIRF R
(MARAZARKBELFHFAHIRIN)
ISBN 978-7-5615-4397-9

I. oW [0. OB 0. OMRASGHEHR - RAEE—RA—ILKOASE —BHF — L% —
thE [V.DD9Y96. 1®D922. 294, 5

i E A E 18 CIP i 52 (2012) 85 224318 &

E IR AL AR R AT
(it - BT H R E B EE R 39 5 HE4W :361008)
http://www. xmupress. com
xmup (@ xmupress. com
J& 171 4 L A B AR A BR 2 B BRI
20124 10 A 18 20124 10 A 1 RETRY
FFA.787X1092 1/16 ENF.17 HHm.2
FHA413TF  EIH:1~3 000
FHr:.37.00 5t
ABMFNHEAROFTFERFROBHR



R ek

—EEREFESMRNERE

B A WTO + B4, 4 B AR T 16 5 F38 Mk H kB2, X iR E Rt P
AE£AAREFAEWIO RAZ T HFRERTRA M LHGRNERLT — %
Sl B RSN, Hldo, RIRRHBHE” , B S ho T3t RARLGLRE #47547 (4b
W5 B AMIS ) A AT, RGBSR i, IR BAT AT IR
LT 2P B 25 Bl o RIR AR fe R ANME 336, AT & H B W ERKF" FAM? #
MEBAETEFNMRFOFELT LASHY T AR®R"? AL REAZTRAE
PR EGUE RFS(BMMAE A, ERIM AR T AT RRAEG" 4#T 550
HE? AN PEFSRRR BREERA N, LS fTotos ZLREZI[GE
REXR? Ao  PENAREFHFEIF4GHUAFMET BRAERA, M AR EE £
7 PRBIREREETHHNENRAMEAER(E T I LG R ERBE) S 61
0L ZME? (FEAMA WTO 3LE $) At F 4 “sound recordings” , 4 477 BL
IEHEHS(CDDVD) LKL FHE(MEFTR), M LIFMB X ofTk T —4
CH etk AR, BPE BARIERTE A GATT £ 20 &4 5069 P 82 {24 5 sh—A
/4P, AP EX T B osKiELLRE T GATT £ 20 £4)5H2

Ak P, KAl LIFMM R EA F R ()T T i me ik
Fe ey M ANHLEE,FWIOBEHMELLBRITTHHROBE, 2HES
R AT REATERTERHFE”  BE2REPALIAEHRIE, FFEHLTR
MEmRe! X R A EEL L HESA RILT S R,

WTO #H A PR Fmk R RE, A2 WTO k65— 0345, & 1995 F 8%
FVAR ,WTO 434 245 T 200 8 AR E A E 2 8 BB ERIWT,

B MEAKRMPERALFR LI ENEM WIO SR AREAKELL

WTO xR EGH—RZE, B AT RH T OIEE,

ERRFR LR WTO R4, B A EXH R E0W, FALEZ LRI RFE
#og, WL, TPRARALFFAEH, RRIATESH HERAPERIAARLTEAGZ
FAS, B AXERARFRBEARRG, STYRARLEFFTOEM4,. S TENT
ARRAE REAFEBFRAKERMNFELNEARTHAN , BELTHHTH RS
H OB EPRFLENEART HHAR, A FPRAAUA-ATHRE, ALK KBGO
#H EREAXERMHET QL FAEAFRXL N HAR", ILLLTRARE

1



Y W0 o E R (—)

A EEEAABFTREATNGER A TFRA-HELADFAT BREHRAN . 48
BLAEEAREEFESF AR RABG T INERAT, O TFHRAE, AR XL R4
FROBFEANARPEAS BRESEEN, A PR EEPHROHNETABR SRR
AL BRAEFEZNEL,

PAEFZAHR , XE{REFHT 154 N WTO R AHA>EE, 358 WTO 89524
FRET#AT, R HEARBEXZRB TR, SERERNA, LA F I L it
REFRAFTAD , LAXRBERELHLBETHE,

FREXBEEGRTT, AERFZH ARAKRESAAF PR AR, RETE WTO
EFMSRE—5 2FEFARSHAEREL ZAMNXEAY  RER L4 BEEH
NS

RAF,

BEBEAKEAA DK HE4E
PIRBUA R ZEPREFBEbe K KRR
201243 A31 H



ARERER—WTO RH AL FHE T ik A

ft
E_'l
iR ERERER
—WTO %14 W B4

ROEZFHBFIRNEARDAG. FTRAZBANB BT TREX—NHE
BBS ARKBEX,ERTHEAP - M FEAENEN, BLAXUEFHFER, ¥
ENIRFHER T EEN AL, AL XN X ELE T HH E 2 AR, B
AT HAHZERE, I, SAMNERL B2 - HHAGNEFE REERS
BRI BREREEEFARANEERN, A EAERZEZ R THARAYEE, B
W, EEFREP NUABEARARF EBFANZEN R EEEERIREAR
AR E

AT, ABFWEATEAEW! BEAZRARASHTHE, AEXELAXHMERT
AEELHEED GHEELLENE RANBRN FHERWAXES, HEHES
kAR F AR AL N HE BIEDR, FXBEHGF L TR EAAER, X
THAN—H B HREK, ZERAL"W EATRNECAFTREZE, RNAZ R
EERER EXAARBHLEARBEATRNECHAERE, TR, TR RE RN HRE
RESHAR, BNXATLRBER? B, AALSHB RO LE”  EHNERENFAEE
WEFD? BEEFAGGELRBERNFTELI N ERFED?

BAXANEE, RMNEZAT WTO £41, WITO KL 15 £k, 247 400 5 AN %
#2200 #trERAF ERPMBR,NLFEET WIO WH AN, XRBERNEAL
B RNEELAXANMEATARZFZ"AHRNLR, A THE M AEHNS
L, 5 RAFM ERYMEES N AR T ER AL BEL N N ZARNNEELEEH
b XA B ETFX” N BEEARFER NN EmBEEAAB FEMEN", AR
HEELSERAEBHEN, XBEFANLARXRNERARBETIBRNESR, EWSHET
(HWEXE, FRE LFENMELEE TR, 0] ot PUK #0898, DA
AEMGEAN, RE N2 F AN E "IN RAR”  FHEFEHHFEL,
—BRBEHEREMF, BEXBNEERE LERE, 420 KB R E
BTERATFELHIAR, H-—ANEHG TR, AEARIBNES, G4 EFLEHT
e, ERS RS EEER YRS, A, XEEFHRRE WTO B 5 M35 ET L&
BERTR, TP ERFENEFAEQCUFAER MR FNR —FEAEAERALHA
“BE"RBETRRG, FREXEA, T HBEH /%,

1



Y W1 o E S Bl (=)

FEL AWIO AN EERFWHER  EAEHNREHY N, WTO K %175
TIBANARRWEREE—SASKBATHA WRFFRETHREE, I HEE
R AME"FRE , L RAE WTO R BRZFHERARITH, Hik, WTO & f#1k
HOR“ERER HAN —ERELRSRAY T EE ML, B, %K WTO &4 $
REAW T ER S, ARET BAZE"N# S —PEAANERTERAN, &*
BHCRHANEERARTNIAT"(ZELSEE) . ERTHEENRA, X THEZE
FARW, FEETOPHNEIAF AL, TARMNEIAER ML BERBHEBEL,
RERHE, YN ERES, B 5RBMRAALN, A RRORIHT UL E, ATH
HEEHAE, FHR-—HER MASAESEANELL, ERAERMNBIFEL, R
REAL-—F S REER, BN, B WTO RO, FAMNESH XN - M LREED
“HAE,Fou TEANEOMAB T RAERNEL,

MFER WIO ZRHFH TR, AAYEAE -FTA¥HHREREPHLIRY
ek, WINEALLLARFRE, VR —ARENFER, LURAERE, &
W—# R, FENAERE LRI AT F AN EBA T kR i,
RSN FERAX - BBRTEAXBEMER AN ARG, BEZNERLEH, 5
WTO AL M Ao iR T — W T, FIFEMNREANT R, REAFHE, XAH TR
AEFED 3,

BEREAWE , RMNES WIO £HH ¥, FFRMTWIO %7 “EHRFRHZ %"
“ERZFET CERETERE, TRAMLRNMBATREL RREN“ AR
GV . HETE,RELS,UERA, BHEEBREN TR, ENARERFLERN SE
W, BEERXHF-—MELEFTR BEELT L 5L Y RAFTR, Ao XEHBE T
FREK FFENRL, UREFFHREIN B2 FNEHAE QEFNARKLR,

BUHXBFENEEBREN A, EHEANEVANEARMA L I H(ELSH
RYAEXLCRNEBERERETXLEEFNRY) b EFHACHRK, ZHREER
— RN REQELIRNHLBEFTRARMEATAR T, ZEREECALT —H
BLRERERANA T ERAEETENER(URLATFMEX) WEL, KM1HS
WETEYBRFEIRNEL £,

ERARTFESHVNAR MEARFRSULZEEALFE R AT LAWK
“AN'o B WTO ¥ , XN A" REME Bl INMA"H—F T, EFRINA
EREFR, ANEFIRKG

2011 410 A 29 B

HE:HFEMA WTO +4, 82 2011 ££ 11 A 30 B 38 2 M RPEQRAE S MNEFRM, 14 4
BRFRG, EREEMRPESS WTO RIFGEIT") , HP 10 AP REER T E XA/ EFILAR

2



IEERFERR—WIO RO AL FHRA T kA

o ABHREANE, BIAX 10 MREPFBEENNE,

BT EHBIMR, EICRD REUEL" BT a9 5ER, B ERLRRIMTEGRFIG? IR
RPlGeB L RMBIFEEIHNIERGEW " FAEERATAY, HERROEE, B EENZFTE.
WTO £ KA ML T 300 7T, EiRPLAIRE 14 150 T1, BT LARIEE 2 SCR & R4 TR (E, SRl , ik
ML RB P — B, Wl — R E, BRI R B E RSB AR HINE, B4
AEEBSBEARZSXREW2M/E A XN, MO, FEHE" NRE, ¥ HRESHM AEH
BSR4 2, BHIKHT WTO REIHE, N YRR BHMRE, HEZLEHiE
— B EERERAR S LIFVIAIRE, (2011411 A30 H)



4R
56 I S B A R /MY 3 /1

E LN
EXEB NI REME/ 108

E 3L
o B A 5 /123

48N
BR 2 B 4 R A 2R/ 135
Mt Bk B % R 48 £ 7 (DS405) /189

E 3L
XK EILIEFHRER/ 195

HFEZE5 WTO £4:4:11/258




BHh XERFEENRIUEE

E 3
#
£ LY
3 [E] fz fii $H 0 Bz #h s 38
(U.S. -Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China,DS379)
| —mewR N

2008 47, & E AL K B hEMRHENE JEABARK EREENENE SR
4555 DR = AR MU B B A S AMIEBE . A K, 35 AR BEAT BB A R AN R A
WHT R, ERT WTO X X%, 9 A 19 B, PEBKIITRE WTO $+i
R el 2010 4210 A 22 B, LK AMMEHk, 2011 4£3 A 11 B, BRI M
B,

EREFENEEMH:

AR AP A, AR RRAAGAENAF, NEAEAFRE T H
L B AAR SRR R, BN EA R ABTRE TR RAXEEE 4
WHEARLBITESR F(HIE S RAMBENE) (B 1K) BN ALK
(public body) 7 £RKANR“ ALY R ZBOFEH MEMILE” Bt ARFHE
AN A RITEE T A", B LIFVIAIAR, “ UhiE Bris A P 01—
WA ATHER B TBUFSUI ", By AP MR LR T S RAR
o HMAEARTHEACLAB T AU, AARRPHEWBRITRE T AILH

FEARBREWNERG " WE, ERANE, FEHIETHET Ik, TR~
fi) B} 41 Wi S b W B R I B B, A T RE B SUE R BF” (double remedy ) [A] 58, JF A 7
T RAE T A U 5 5 7T 68 2 86 5 XF b G 42 438 5 #b % =X 00 RO, B8 ok R) Bt A i s &b
B A FHAE T A BT H ik MR A8, T B S BRI A= A s, i+ 8
AERERBHOME S EEMERTIE, METHEF %k, EEMENERE
¥ EAE=ZEHANBER” RAEME, FAH O EAN A RAZS T HAFTH T
i, AER BT HE T &4, B, ERETFHEE FRTEERMEESEE, R UK
BT gRE S EE RS O TSRS (e , B R T A PR A R
BAMSFRILENR. FAXTRETHREENETHE, EC2ZTR4MEAAE,
W B FRAE T RS B S iR B TR AT UE” MR T AL E 0L, BAaiEvt, MR

i



VW10 o E R pIEE (=)

MGHEFHFETEH RO M REE, B8 ST HATETENMSEE, B o6
RS TG E R R AN A 7 A A H A, TS B 5 A 7 R PR Y L 2 RIS 8
(BREVRIALA) A =AM LB RS o XA, T SR 55 4000 8 0 BE ok | X B O 7 S 9 #b
W5, WIAR $E e T 7 2 Y 7 Bk i+ H R i SO 4 B8 R BR AR T 4 L Ah e T 4. A
XAAEE, R EE X R 7= 5 L& R AN BL, A G SR eI RE g FEI T TR, BP
— W R, B — KR AN B . SR, T RAIA P O K BB IE A XUE
BHF"ERT WTO #LI B iRV T *RABR, AE“ DNERF"EX T
WTO #L0

| cExsmaswmexass |

(—) " 2" @)=
B ARG 8.53 BREL 8. 144 B 3L MIEE#E T I TR

D. ASSESSMENT BY THE PANEL

1. Interpretation of the Term “Public Body” in Article 1.1(a) (1) of the
SCM Agreement

8.53 In examining China’s claims concerning the USDOC’s determinations in all four of the
countervailing duty investigations at issue in this dispute that the SOEs that provided certain
inputs were public bodies, and in the OTR investigation that the SOCBs that provided loans
also were public bodies, the first issue that we must address is the meaning of the term
“public body” in Article 1. 1(a) (1)of the SCM Agreement.

8.54 The relevant text of Article 1. 1 of the SCM Agreement reads as follows:

1. 1For the purpose of this Agreement, a subsidy shall be deemed to exist if;
(a)(1) there is a financial contribution by a government or any public body within the territory of a
Member( referred to in this Agreement as “government” ), i. e. where:

[---]
(iv)a government makes payments to a funding mechanism, or entrusts or directs a private body to
carry out one or more of the type of functions illustrated [ ... ] above. (emphasis added)

On its face, Article 1. 1 of the SCM Agreement identifies three possible types of actors that
could convey government financial contributions; “governments”, “public bodies” , and “private
bodies” that have been “entrusted or directed” by the government to make a financial
contribution. Given that the USDOC found that the entities in question were “public bodies” ,
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the focus of China’s claim is the meaning of the term “public body” in the SCM Agreement.
We note nevertheless that we must interpret the entire phrase “a government or any public
body within the territory of a Member( referred to in this Agreement as ‘ government’ )” in
order to find that meaning.

8.55 We recall that China’s argument is that the terms “government” and “public body”
are “functional equivalents”, with the meaning of the latter ( while not identical to “a
government” ) Obeing “an entity which exercises powers [ or authority ] vested in it by a
‘ government’ for the purpose of performing functions of a ‘ governmental’ character” ( in
essence, the same definition as that given by the Appellate Body to the term “ government
agency” in Article 9. 1 of the Agreement on Agriculture ). @For the United States, on the

”

other hand, the terms “government” and “ public body” have distinct meanings. ® The
particular interpretative question thus posed by China’s claim is how broad or narrow a
meaning should be given to the term “public body” , as used in Article 1.1(a) (1) of the
SCM Agreement.

8.56 We note that the interpretative process under Article 31 of the Vienna Convention is a
holistic one, that the ordinary meaning of treaty terms may be ascertained only in their
context and in light of the object and purpose of the treaty®, and that dictionary meanings
alone are not necessarily capable of resolving complex questions of interpretation. ®That said,
the task of interpreting a treaty must begin with its specific terms. ©

8.57 As the SCM Agreement contains no definition of either * government” or * public
body”, dictionary definitions provide a wuseful starting point. The definitions of
“government” include; “The governing power in a State; the body or successive bodies of
people governing a State; the State as an agent; an administration, a ministry ”. @ The
definition of “to form a government” is consistent with this definition: “ Establish an
administration, esp. after a general election”. ®These definitions seem to conform to the
meaning of this term in common parlance as referring to the formal organs of government
(agencies, offices, ministries, etc. ). This is in fact the meaning ascribed to the term

“government” by both parties.

@ China second written submission, paras. 15-16.

@ China first written submission, para. 55, paraphrasing the definition of “ government agency” set forth
by the Appellate Bedy in Canada-Dairy.

® United States first written submission, para. 98.

@ Appellate Body Report on China-Publications and Audiovisual Products, para. 348.

® Appellate Body Report on U. S. -Gambling, para. 164.

® Appellate Body Report on U. S. -Carbon Steel, para. 62.

@  Shorter Oxford English Dictionary, L. Brown(ed. ) ( Claredon Press, 1993), Vol. I, p. 1123(the
“Shorter Oxford English Dictionary™ ).

Id. , Vol. I, p. 1123.
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8.58 The dictionary definition of “public” includes the following; “Of or pertaining to the
people as a whole; belonging to, affecting, or concerning the community or nation” . OBoth
parties submit definitions of the term “public” that are similar to this. China also submits
additional definitions which, in its view, indicate that the essential elements of a *public”
body are that it acts for the welfare and best interests of a nation or community as a whole, and
does so under the authority of, or officially on behalf of, the nation or community as a
whole. @

8.59 The dictionary definition of “body” includes: “a group of individuals regarded as an
entity; a corporation”®; and “a number of individuals spoken of collectively, usually as
united by some common tie, or as organized for some purpose; a collective whole or totality ;
a corporation; as, a legislative body, a clerical body”.®On the basis of these definitions,
therefore, the term “public body” standing alone could include, inter alia, “corporations”
“belonging to the community or nation”. We note here that there seems to be no universally-
accepted definition of the term “public body” , and China has not put one forward. We recall
that China argues that the dictionary definitions of the word *“ public” compel a narrow
reading of the term “public body” as something functionally equivalent to “ government
agency” or “government” , i.e., as an entity authorized by law to exercise functions of a
governmental or public character, whose acts are performed in the exercise of such authority.
We consider that the above definitions would appear to encompass, but could not be said to
be limited to, such entities.

8.60 Nor, in practice, do governments share a uniform and narrowly-drawn meaning of the
term “public body” such that as proposed by China in their actual usage. To the contrary,
different jurisdictions have varying definitions and practices as to what for purposes of their
own domestic laws and systems are considered “public bodies”. Some of these go well

beyond government agencies or similar organs of government, and include, inter alia,

® IWd., Vol. T, p. 2404.

® China first written submission, para. 51. The definitions submitted by China are: “of or relating to
the people as a whole; that belongs to, affects or concerns the community or the nation” ; *authorized by,
serving or representing, the community; carried out or made on behalf of the community or State” ; “ aimed at or
devoted to the promotion of the general welfare; commiited to the best interests of the community or nation” ;
“[ a]cting in an official capacity on behalf of the people as a whole” ; “of, relating to, or affecting all the
people or the whole area of a nation or state ... of or relating to a government” ; and “relating or belonging to
an entire community, state, or nation”. (Id., para. 50).

@ Free Dictionary online( accessed 28 April, 2010) < http://www. thefreedictionary. com >.

@ Accurate and Reliable Dictionary online ( accessed 28 April, 2010) < http://ardictionary. com/ > .
( emphasis added)
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government-owned or -controlled corporations providing goods and/or services. ®

8.61 We also consider the French and Spanish versions of Article 1. 1(a) (1)of the SCM
Agreement, and in particular, of the term “public body”, about which the parties have
presented arguments. The French term for public body is “organisme public”, and the
Spanish is “organismo piblico”. In French, the word “organisme” (in the non-biological
sense ) has the broad meaning of an organized grouping of elements( persons, offices, etc. )
working to a common purpose (e. g., “institution formée d’un ensemble d’éléments
coordonnés entre eux et remplissant des fonctions déterminées; [... ], chacun des services
ainsi coordonnés, ou des associations de personnes les constituant” @, and “[ e ]nsemble des
services, des bureaux affectés a une tiche” ). ®The French word “public” also has a broad
meaning, including related to, belonging to, or controlled by the State(e. g. , “d’Etat, qui
est sous contrdle de I'Etat, qui appartient & I’Etat, qui dépend de I’Etat, géré par I'Etat” ). @
The Spanish term “organismo” is defined similarly to the French “organisme” as referring to

a grouping of elements forming a body or institution(e. g. , “conjunto de oficinas, dependencias o

® We note two examples;

Example 1. ( from Free Dictionary online ( accessed 28 April , 2010 ) < http://encyclopedia.
thefreedictionary. com/Scottish + public + bodies > }; * Scoftish public bodies are a group of
organizations that are funded by the Scottish Government. It includes executive and advisory non-
departmental public bodies (... ]; tribunals, and nationalised industries. These bodies are distinct
from executive agencies of the Scottish Government, as they are not considered to be part of the
Government and staff of public bodies are not civil servants”. (emphasis added)

Example 2. (from EC Commission Research Directorate note on “ Public bodies in FP6 contracts™,
(accessed 28 April, 2010) < http://ec. europa. eu/research/fp6/model-contract/ pdf/fp6-public-
bodies-annex5231_en. pdf > ) .

“What is a public sector body?

Any public authority or entity set up under public law by a state or one of its authorities( e. g. government).
Even if such an entity has a legal personality(e. g. French universities) , it acts on behalf of the State with regard
to and within the limits of its specific areas or competencies. Activities carried out by such authorities or entities
may be of a commercial nature. ” ( emphasis added)

@ “Institution composed of inter-related elements, and performing a specific function; each of the
services thus coordinated, or of the associations of the persons comprising it. " ( Centre National de Ressources
Textuelles et Lexicales (accessed 28 April. 2010) < http://www. cnrtl. fr/definition/ organisme > ).

® “Ensemble of services and offices devoted to a task. ” ( Le Nouveau Petit Robert, J. Rey-Debove and
A. Rey(ed. ) (Dictionnaires Le Robert, 2002), p. 1798).

@ “Of the State, that is controlled by the State, that belongs to the State, that depends on the State,
that is run by the State. ” ( Centre National de Ressources Textuelles et Lexicales ( accessed Z.S\\Qpn'l, 2010) <
http://www. cnrtl. fr/definition/public > ). See also Le Nouveau Petit Robert, J. Rey-Debove and A. Rey
(ed. ) (Dictionnaires Le Robert, 2002), p. 2114). “Qui concerne le peuple pris dans son ensemble, qui
appartient & la collectivité sociale, politique et en émane; qui appartient @ I'Etat ou & une personne
administrative [ ... ]” (“That relates to the people taken in its totality, that belongs to society, the body

politic, and emanates from it; that belongs to the State or to an administrative entity” ).

5
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empleos que forman un cuerpo o institucién” ). O The Spanish term “piblico”, like the

French “ public”, is defined as belonging to or related to the government (e. g.,
“ perteneciente o relativo al Estado o a otra administracién” ). @Here, as in the English, we
consider that while these definitions could encompass the narrow meaning espoused by China
of the term public body, or organisme public, or organismo piblico, we see no indication
that they are limited to that meaning.

8.62 Our view is confirmed by examples that we find of uses of the terms “organisme
public” and “organismo piblico” to cover, inter alia, government-owned or -controiled
entities that are engaged in activities other than those of a strictly governmental character. For
example, in French one use of the term “organisme public” (identified as a synonym of the
term “ organisme gouvernemental” ) is a body or entity created by a law or decree, the
majority of whose directors are appointed by the government or a minister, and which has a
certain autonomy, even if a large part of its global financing comes from the State. ® The
synonymous term “organisme gouvernmental” in turn can mean “distinguished from the
Ministerial apparatus, from other decentralized public entities, and from entities covered by
private law” , and as including “State enterprises”, whose “main function is [... ] of a
commercial, financial or industrial nature, and which seeks to be self-financing”.® An
example in Spanish is Spain’s Law 6/1997 of 14 April, 1997, on the Organization and
Functioning of the General Administration of the State, which identifies three types of

@ “Group of offices, dependencies or employments that form a body or institution. ” ( Real Academia
Espanola Dictionary online (accessed 28 April, 2010) < http://buscon. rae. es/drael/ > ).

@ “Belonging or related to the State or other administration. ” ( Real Academia Espafiola Dictionary
online( accessed 28 April, 2010) < hitp://www. rae. es > ). We note that this is the Spanish definition put
forward by China for the word “ piiblico”. While China translates the term “ perteneciente a” as “ pertaining
to”, in fact this term connotes “belonging to”. (See, e. g. , The Oxford Spanish Dictionary, B. Galimberti
(ed. ) (Oxford University Press, 2003 ), p. 630; Spanish Dict online ( accessed 28 April, 2010) < http.//
www. spanishdict. com/translate/ perteneciente > ).

@ “Organisme créé par une loi ou un décret dont la majorité des dirigeants et des administrateurs sont
nommés par le gouvernement ou par I'un de ses ministres, et qui jouit d’'une certaine autonomie, méme si une
bonne part de son financement global provient de I'Etat. Synonyme : organisme gouvernemental”. (Johanne
Turbide et al, HEC Montreal, Chaire de gestion des arts, “Régles de Base TPS-TVQ pour les OBNL Culturels”
(accessed 28 Apnl, 2010) < http://www. gestiondesarts. com/index. php? id =1519 > ).

@ *“[...] les sociétés d’ Etat, dont la fonction dominante est la gestion de nature commerciale,
financiere ou industrielle tout en poursuivant un objectif d’ autofinancement”. ( ENAP, L’Observatoire de
Padministration publique, “Les organismes gouvernmentaux” (2010) ( accessed 28 April, 2010) < http://
www. etatquebecois. enap. ca/docs/ ste/ organisation/a-organismes. pdf > ).

6
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“organismos piiblicos” ;. “ autonomous bodies”, “ public business entities”, and “ State
agencies”. ®Not only do the above sources showing various governments’ usages give
meaning to the terms “organisme public ( gouvernemental) ” and *organismo piblico” that go
well beyond government agencies and formal arms of the government as such, both also
include as public bodies certain “business” entities owned and/or controlled by governments.
8.63 Given the above, we are not persuaded by China’s argument that the meaning of the
terms “organisme public” and “organismo ptiblico” is limited to “ government agency” or
other entity vested with and exercising governmental authority, and thus that the English term
“public body” must be understood to be the “functional equivalent” of “ government”.
China bases this argument principally on the fact that the English term “ governments or their
agencies” in Article 9. 1 of the Agreement on Agriculture appears in the Spanish version as
“gobiernos o [ ... ] organismos piblicos”, and on the French and Spanish versions of the
Appellate Body Report in Canada-Dairy, in which the English term “government agency” is
translated respectively as “organisme public” and “organismo piblico”. China also cites the
OECD Economics Glossary which translates “organisme public” as “government agency” in
this context. While these definitions and usages indicate that “public body” can have the
narrow meaning of “ government agency” or similar entity, as discussed above we have found
other definitions and usages showing a broader possible scope. We thus do not consider this
definitional analysis to give a conclusive answer to how the term “public body” , as it appears
in the SCM Agreement, should be understood.

§.64 Indeed, as noted, a treaty term can only be properly understood in its context and in
the light of the object and purpose of the treaty, and we thus now turn to the immediate
context of the term “public body” in Article 1.1 (a) (1) of the SCM Agreement, and in
particular how “public body” is related to the term “a government” in the drafting of the
provision. In this regard, the question raised by China’s claim is whether the clause “a
government or any public body within the territory of a Member( referred to in this Agreement
as ‘ government’ )” , by collectively referring to the two terms “a government” and “any
public body” as “ government”, means that these terms must be read as “ functional
equivalents” , such that a “public body” must possess characteristics similar to those of a
government, i.e. , must be an entity which “exercises powers [ or authority ] vested in it by
a ‘government’ for the purposes of performing functions of a ‘ governmental’ character”.

8.65 We consider significant that in Article 1. 1(a) (1)the terms “a government” and “any

@ In particular, Article 43.1 of this Law reads:
“1. Los Organismos piiblicos se clasifican en:
a. Organismos auténomos.
b. Entidades publicas empresariales.
c. Agencias Estatales, que se regirdn por su normativa especifica y, supletoriamente, por esta Ley. ”
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public body” are separated by the disjunctive “or”, suggesting that they are two separate
concepts rather than a single concept or nearly synonymous. In addition, the use of the word
“a” before “government” at the beginning of the clause, and the use of the word “any”
before “public body” , further suggest that these terms have separate meanings. Furthermore,
the word “any” before “public body” suggests a rather broader than narrower meaning of
that term, i. e. , as referring to “public bodies” of “any” kind. Taking these contextual
elements together suggests a meaning of the term “public body” as something separate from
and broader than “government” or “government agency” , and we consider that given the use
of the words “a”, “or” and “any”, this reading of the phrase “a government or any public
body” gives meaning to that phrase as a whole.

8.66 We now turn to the collective term “government” that is equated to the entire phrase
“a government or any public body within the territory of a Member” in the clause at issue.
We recall that the phrase as a whole reads; “a government or any public body within the
territory of a Member ( referred to in this Agreement as ‘ government’ )”. While for China,
the use of the collective expression “ government” compels a reading of the terms “a
government” and “any public body” as “functional equivalents”, we consider more likely
that the use of the collective expression is merely a device to simplify the drafting, to avoid
having to repeat the entire phrase “a government or any public body” throughout the SCM
Agreement. This can easily be the case even if the two elements “a government” and “any
public body” have very distinct meanings. We note that a similar drafting device is employed
in Article 2. 1 of the SCM Agreement, on specificity, where the undeniably very different
concepts of “an enterprise or industry or group of enterprises or industries” are collectively
referred to as “certain enterprises”. In our view, this collective expression is used to simplify
the drafting of Article 2, as it obviates the need to repeat the entire long phrase “an enterprise
or industry or group of enterprises or industries” every time this concept appears in the text.
Yet, given that the term “certain enterprises” is defined as having the meaning of the longer
phrase, where “certain enterprises” appears in Article 2 it must, by definition, refer to any
of its underlying constituent elements. Thus, a subsidy that is limited to a single enterprise
( “an enterprise” )is, for purposes of the SCM Agreement, limited to “certain enterprises”.
Equally, a subsidy that is limited to, e. g. , three industries(i.e. , a “group of industries” )
also is limited to “certain enterprises”. This does not mean that a single enterprise is the
functional equivalent of, or synonymous with, a group of industries. Nor must this be the
case for the term “certain enterprises” to make sense in the text of the Agreement. In the
same way, while the drafting of the phrase that we are examining does not on its face exclude
an interpretation of the terms “any public body” and “a government” as “functional equivalents” ,
the latter referring to entities vested with and exercising governmental authority, such an
interpretation is certainly not necessary for the collective term “ government” to make sense in
the text of the SCM Agreement. To the contrary, entities of whatever type controlled by
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