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Abstract

All powers require for defending its properness or legitimacy. It
constitutes one of the core issues of modern democratic politics, which
serves as the basis of political power and political systems. So does
taxation power. The legitimacy of national taxation authority mainly re-
fers to the proper basis for the power of levying tax, which implies the
reason for national taxation. It raises the following question: what is
the reason that the people are required to take certain form of tax-pay-
ing obligation, and that at least indicate the lowest degree of compli-
ance? In modern times, taxation country is normal, in which taxes be-
come the principal source of national finance, and push forward the
existence and development of modern country. Nevertheless, power of
taxation means the power of extermination, to some extent, which is
actually testing the level of legal civilization in terms of interest
games.

Taxation and taxation right are closely combined with constitution
form the beginning. Constitutional practice in western countries makes
clear that the conflicts and stability, resulting from exaction and provi-
sion between ruler and the public, commences the chapters of western

society gradually. Constitution restrains the power of state. Legitimacy
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Abstract

of national taxation explains the existence of country and national pow-
er, which implies the ground for the legitimacy of national taxation,
criteria of legitimacy and the realization systems of legitimacy.

If legitimacy of national taxation wants to be set up in terms of
system, it is necessary to regulate and examine the economic property
relation between nation and market, as well as between nation and
taxpayers in terms of constitution, and lo establish the action frame-
work for taxation constitutionalism. Hinging upon national taxation,
this paper takes the theme of legitimacy of taxation rights, combining
with history and reality, theory and practice, analyzes the concept of
national authority of taxation and its legitimacy criteria, brings forward
the conception of taxation constitutionality for the purpose of realizing
legitimacy of national taxation, devoting to new theory and new format
for constitutional analysis oﬁ national taxation. This paper contains six
chapters except preface and conclusion, in which Chapter One reviews
and explains the theoretical basis of national taxation; Chapter Two
puts forward the concept of taxation justice, which shall be the criteria
for national taxation; Chapter Three and Chapter Four jointly explain
the principles of statutory taxation and taxation fairness which consti-
tutes the substantial standard of legitimacy of national taxation; Chap-
ter Five discusses that taxation constitutionality offers systematic de-
fense for legitimacy of national taxation; Chapter Six combines theoret-
ical discuss with Chinese current and future systematic practice in na-
tional taxation from the perspective of Chinese taxation collection con-
stitutionalism.

Chapter One is “Theoretical Basis of Legitimacy of National Tax-
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ation”. This chapter brings forwards the conception of legitimacy of
national taxation from the definition of taxation rights and legitimacy.
Taxation rights mainly consist of national taxation rights and the tax-
payer’ s rights, in which national taxation rights contain all the powers
of government, combining sovereignty and power. Legitimacy indi-
cates to be subject to authority, closely related with the national sover-
eignty, and democratic consulting system recognized by the public.
Legitimacy of national taxation refers to the properness to levy tax on
the basis of taxpayer’ s recognition. Social contract theory, especially
the idea of peoples’ sovereign, provides theoretical support for nation-
al power. Only taking the purpose of protecting taxpayer’ s economic
free rights and property rights and free market economy, transferring
the voluntary obey to moral obligation, national taxation obtains the
moral reason and basis of levying tax. If national taxation demands to
meet the requirement of legitimacy, it must be restrained, and recog-
nizes the priority of private property, and private property system.
Chapter Two is “the Criteria for Legitimacy of National Taxa-
tion”. Stemming from the theory of distributing justice, this chapter
analyzes relation between taxation justice and legitimacy of national
taxation, implication of taxation justice, value factors of taxation and
formats of taxation justice. As justice in taxation, taxation justice is
the fundamental value and standard of legitimacy of national taxation.
The process to realize taxation justice is the process to test on the jus-
tice implied in national taxation. Taxation justice has the meanings
both in substantiality and in procedure, including the value factors of

impartiality , equity and efficiency, which provide a new field of vision
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in reviewing the value and function of taxation rule of law, and a con-
crete standard of legitimacy of national taxation in social, political and
economic systems, finally sets up a research method and way for taxa-
tion rule of law (censtitutionality) .

Chapter Three is “Formal Standard for Legitimacy of National
Taxation”. Statutory taxation is the principle set up in tax law fol-
lowed by the taxation law, offering sufficient legitimate ground for sov-
ereign country in taxation, expanding the functioning space of taxation
rights. Pursuing the histories of western countries, this chapter disclo-
ses the implication and central value of statutory taxation, i. e. regula-
ting and limiting the power of national taxation to protect the public
freedom and rights of properties. This chapter explains three valuable
functions of statutory taxation, states the functioning area and effects
of national taxation, and induces the main content of statutory taxation
in litigation, implementation, and procedure. With proper procedures
to control and regulate national taxation, we are constructing legal
structures to realize procedural justice, and meet the formal require-
ment for national taxation.

Chapter Four is “Substantial Standard for Legitimacy of National
Taxation”. Stemming from equity principal in politics and constitu-
tion, taxation fairness in tax law is the criteria for judging whether tax
law is good or not, independent in legal philosophy and values. This
chapter thinks that the legal implications of taxation fairness have been
improved to law from economy in terms of historical view, which could
be realized to limit and regulate national taxation together with statuto-

1y taxation. Moreover this chapter points out that the valuable function
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of taxation fairness is to realize economic fairness and social fairness,
which is actually more concrete than the function of national taxation
system. Meantime, this chapter analyzes the legal philosophy and val-
uable functions of taxation fairness in various respects, summarizes
five meanings therein, for the purpose of providing concrete principles
and standards for the legitimacy of national taxation in substantial jus-
tice of taxation.

Chapter Five is “Systems for Legitimacy of National Taxation”.
Taxation constitutionality controls and limits the power of national tax-
ation by constitution, which is considered as social contracts, protécts
the people’ s property and free rights, and realizes the taxation justice
as a social regulation system. This chapter puts legitimacy of national
taxation into the outline of tax law and taxation constitutionality. It
firstly explains the deep relations between taxation justice and rule of
law, taxation and constitutionality, taxation constitutionality and mai-
ket economy in respect of constitution, points out that taxation consti-
tutionality is the carrier of tax law, implies the valuable purpose of for-
mal justice and substantial justice in taxation, and is the system guar-
antee of the legitimacy of state taxation power; secondly, analyzes the
cognition of taxation constitutionality and its central content of limiting
national power of taxation and protecting taxpayers’ rights, then sum-
marizes six principles in taxation constitutionality; thirdly analyzes the
theories of taxation constitutionality establishment in respect of eco-
nomics, finance and jurisprudence, eventually discloses the necessity
and reality of taxation constitutionality and its significance on legitima-

cy hereof; fourthly it analyzes the limitation of statutory taxation, put
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the national taxation right under the constitutionalism. The Chapter re-
views the constraint and balance system of constitutional restraint of
national taxation power, and put forwards relating principles and
measures. Finally, it analyzes the limitation of taxation fairness,
which could be realized in the way that the taxpayer’ s rights are pro-
tected with the core of human right protection, and then consequently
discusses taxpayer’ s rights in tax-levying, tax-using and other related
aspects. Where taxpayers rights are stipulated in constitution, the le-
gitimacy of taxation constitutionality could come to true; it is not only
the objective of taxation constitutionalism but also the basis for the
constitutional protection of legitimacy of national taxation.

Chapter Six is “Systems for the Legitimacy of China National
Taxation”. This chapter focuses on setting up systems of Chinese taxa-
tion constitutionality. Based on the comprehensive study of states real-
ities and problems of Chinese taxation constitutionality, the Chapter
analyzes the main reasons therefore. Moreover this Chapter concen-
trates on such conceptions which are related with taxation constitution-
ality as ideologies, basic principles, national taxation and rights of
taxpayers, puts forward fundamental consideration and modes for the

systems of Chinese taxation constitutionality based on state realities.

11



jaflle

%

[1]

B =X

.................................................................. (1)
@iﬁﬂé&ﬁﬂggﬁﬂ .................................... (9)
CEFEBAR A B e (9)
(=YBERHAL  woreererrmemmmarmrenemmmiiinrenenn., (9)
(ZYERBAEBJE  coooeeemerrrennonnenrernionnennnn (15)
(EYERRH A E R e, (18)
R T T LY T LTS (26)
. EFBAEEBOEERE e iiieinnees (28)
(=) EEBAAER LTI coreeerrrrrrrrnnrriannnnnes (29)
(ZYH L B E R A vevvreerreenennnnrererrniiienennins (30)
(ZYEEBANA BT IEARIE o revrerrrrrnrninannnns (33)
. ERBAOEMERERERE oo erreenns (37)
(Y ERBMAEBREEE oo, (37)
(Z)VHIB N L E  ovoeeererrrrniiennseniniine e, (39)
(ZVERBAB R coovrerereermiiinnire e, (41)
. @%ﬁﬂ’%%‘ﬁ%éﬁé%%ﬁﬂ} ........................... (45)
(=) B 5 A TG FEAT +oeeeereereeemmmmmnnnnnisinaeanaans (46)
(Z)RAAT AR BB L ceeeeeererrrrnnnnnnnnnanannns (48)
(EVERBANAE BRI ceererrrereerneneennnn (s51)

1



ERBROESENRAEFE

B8 BUES FFBAL A A oo (52)
o U AMERIE S veveeeerreeeesvensnrnnennnneennie e (53)
(=)D TEIE TR weerremrrereemnoranreennnniinens (54)
(Z)EHBRBELE  coorrerrerrerrinanriiinin (61)
(Z)VAETE LB A  wveerreerreesremiemseerieeieenna (64)

T FEMIE SLIRIPIIR eeeeveeererenesnnesnesnsannensenieennes (66)
= BUE LB TEE cveoereerrereresemsseninenineenens (69)

[l

(=) e (69)
= 7 T (71)
(ZVEEE  coeveeermeemeeeniiniee e (72)
. BUUCE BRI B RTESE R vovveeerrmnerarennnnnens (74)
B SR BRI R oo (78)
L BUBEE T BT RIBER coeveeervreemreemorneennnnenonns (79)
(=)BUE BB ceererernsrse e (79)
(Z)BEE BT coveeererenrerrne e (80)
(EVEFWFE  cevverersemrrommeriineenniiecnn (83)
(D) EE B E  coeeeerecerreminnen s (84)
BB EHIMEIIRE o evreereerrereer e (86)
(=) B SE IR S coreeeevrnnrrrvmnnreinei (86)
(Z)YBUGE R BNAE  vevereremrmmmmmreneenenenennninan, (89)
(EVBUKE R B TBE  voerereeeremroremmeneeniiiniiennns (90)
L BEEEHIZT cooerevrereeemrrrereeninitenenaniann (96)
(=)L BT GE I cevrererrrrrrrsnnrennniaaanaians (97)
(ZVHE BT ER correrrermrneeeeenmnnaas (101)
(EVEFRIE T wooeeeverrrerreresmmnnsiiinneiiaenns (102)



IR BT ERB AR oo (104)
— BT BT SEIEHE vovveerrererrmeesenenanneeniens (105)
(=) BB AT coreveeerereemmeenmmiinni.. (105)
(Z) B IR AT ererrrrercrnmin (107)
(E)ﬁqﬁ@%%&jé‘ﬂ/ P (110)

T FRUTA TG MABITHEE veeeverererveremennnerannninns (112)
(=) BB BTN cvvereerereernremmammnninninnnninns (113)
(Z)BFATWENMAEITIEE corvveerrreerrerenen (114)
(EVHDNTRPEIIEE coreeermmerrenernnereenannes (116)

= BA TIPS -veeeerreererremsrareniiensesirenaenneeas (117)
(=) FEEJRBL weovererrerrerereerneeeeiiri e (119)
(Y BEEAERG -vvveeeeemmreenneersenisinierinnannn s (120)
(EVBIRIEJE -orverrresererasmrernrnsnnenssneensaenan, (129)
(V9) B2 AR, wereeeeeemrminnrie (136)
(FL)IBEEAEH rerevrrrrerrremsnnniiniin, (149)
BT BOKOER AR AT R BEIREE oo (158)
e BULTEBIYIEAD v vveerrereenrreseireessrinesennneeans (159)
(=) BURETR B I covverereeememmmiiinieneeeiiiniens (159)
(Z)YEHGRU oo (162)
(ZYRUERE THBFRE corverrrerrrrnennenn (168)

= BB LN vveervneeereerrneenieeennee e (173)
(=Y BRI T B IEH coeermemrmrreereenmnninecieeeeens (173)
()Y B EBRE T vovrervrrmirmiiniiinn, (175)

= BISLEEBIEIS voeveererreereereeninnee e (179)
(=) B BT coevrereereemmmminiianeenniciiiinn (179)



