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Abstract

This thesis sets its feet on the reality in China conceming the changing
society, viewing some significant theoretical issues puzzling current Chinese e-
conomic law community, including too many different viewpoints conflicts,
challenging issues, confusion on contexts, the disconnection between the pan-
dect and the special discipline, the departure between theory and practice and
so on. The key reason for these issues is that the economic law research in
China, especially the basic theory research goes beyond the practice in the
changing society in China, putting the should - be economic law as the practi-
cal economic law. To go close to the practice in Chinese changing society, the
Chinese economic law science community should not go to the west for evi-
dence, not repeat the passed approach “from west to east” , but go to the in-
ner side, learning from a new way “from China to west, then from west to
China ”. We have to make the following significant theoretical issues clear to
pursue the new way: why western economic law theory can not be transplanted
to China, what is the base for Chinese economic law, how we re — construct
the theoretical structure for our economic law to meet the practice in our chan-
ging society, what is the nature and characteristics for Chinese economic law
in a changing society, what is the key task for Chinese economic law in this
period, what the Chinese economic law theory community do to respond or an-
swer the unsettled problems in Chinese economic law research, and what is
the direction for Chinese economic law in the changing period?

To answer the above questions, this thesis puts the core concept, “eco-
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nomic law in a changing period”, tries to criticize the established economic
law research route, removes the confusion in Chinese economic law research,
describes the should — be and the reality in Chinese economic law under the
summarizing concept.

The whole thesis consists of eight chapters.

The preamble is the second thought and question on current Chinese eco-
nomic law theory. In this part, the author views the great achievement
reached by Chinese economic law research, together with the great challenges
faced by Chinese economic law community. Then the author further points
out, the key reason for the difficulty faced by Chinese economic law communi-
ty lies that the main schools in Chinese economic law community can not an-
swer and explain the practice in Chinese changing society. The key reason for
this is that our research approach is a one — way type “from west to China”.
In this part, the author points out where the issue lies, why it occurs and re-
views the glittering theoretical points in these researches. At the same time,
the author cleans up the research route and structure for this thesis, the re-
search route is a double — way one named “from China to west then from west
to China” under second thought and reconstruction, while the research
scheme is following the traditional research scheme, “ proposing problems,
analyzing problems and solving problems”.

Chapter 1 is the rising of social jurisprudence and the frustration faced by
research route followed by traditional economic law science. If the research
approach followed by traditional Chinese economic law science does bear some
persuasion, with the rising of social jurisprudence in China, the so — called e-
conomic law category and concepts are losing their specialty, therefore the
theorization for Chinese social jurisprudence causes the “division” and panic
again in economic law community. For the economic law community lacks suf-
ficient explanations for these issues, the research in economic law community

is becoming more metaphysical, the call for a new and more explanation —
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bearing theory in Chinese economic law community is approaching our times.
In this chapter, the author also summarizes the great borrowing function bore
by the theorization of social jurisprudence for Chinese economic law research
and some theoretical fruits shared by economic law community and the social
jurisprudence community.

Chapter II is the misunderstanding on western social law theories in Chi-
nese economic law community. The research in Chinese economic law com-
munity could not explain the Chinese economic law practice, which is caused
by the misunderstanding on some western law school in Chinese economic law
community. Without full understanding on these law schools there is no real
and meaningful borrowing. Western law theories to some extent is a localized
knowledge, any transplanting without careful analysis could only bring laugh-
ing. Of the western law schools, social law schools bear greatest influence on
Chinese economic law research. Some main theories and viewpoints in western
social law schools bring great influence on Chinese economic law research. In
this chapter, the author first introduces the total picture on western social law
schools, then explains the main representatives and their views in western so-
cial law schools, and in the end emphasizes the great influence on Chinese e-
conomic law community by western social law community together with the ex-
planation on the misunderstanding on social law schools in Chinese economic
law community. The author also points out, Chinese economic law research
should set its root in the practice in Chinese changing seciety, and the borrow-
ing on this basis is meaningful.

Chapter III is the misunderstanding on western post — modemn law
thoughts in Chinese economic law community. Western post — modern law
thoughts bear great influence on Chinese economic law research. In fact, the
fragmentation and deconstruction in western post — modemn law thoughts can
not meet Chinese economic law science at this time. For such a country as

China without freedom tradition and law spirit, this law thoughts may bring no



12 PRASHEFMANERERAHBFEAR

good but harm. It is ought to be a direction for Chinese economic law to con-
struct an economic law theory with the nature of spirit and second thought. In
this chapter, the author first summarizes the basic characteristic of western
post — modern law thoughts, and briefly introduces some representatives and
their main views. In the end, the author points out some tendency in Chinese
economic law research which does not carry out full understanding on western
postern — modern law thoughts. This partial citation and borrowing will not
belp the further progress in Chinese economic law research. To find the true
essence in Chinese economic law, we have to carry out more research on Chi-
nese economic reality in the changing society.

Chapter 1V is the base on changing China and Chinese economic law. To
know Chinese economic law really, we have to know the base on changing
China and Chinese economic law. Without knowing the base on China and
Chinese economic law, it is impractical to describe the essence in Chinese e-
conomic law. There are four aspects in changing Chinese reality; first is a
complex thoughts nets caused by mutual communication of three kinds of
thoughts ; second is that the reality in Chinese economy is 20 years’ economi-
cal high - speed growth, the playing between plan and market, and the inter-
vention between rights and powers; the third is that political reforms grows
slowly with a contrasting fast social evolution; the fourth is that China is one
of the world, the world changing China and vise versa. In this chapter, the
author focuses on the whole characteristics of Chinese law in the changing so-
ciety, Chinese law wanders between tradition and modemity even post — mo-
dernity, with strong modem factors and evident traditional elements. As one
law discipline with close relationship with Chinese changing society, Chinese
economic law inevitably bears the prints of this time. The reality in changing
Chinese society determines that the base in Chinese economic law is different
from that of western society, market failure lacking perfect market base, ac-

tive country lacking the base for constitutional rule of law, the society charac-
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terized by double structure lacking modern citizens society base, and the es-
sential fairness lacking negative freedom base. This great difference deter-
mines that Chinese economic law bears some common nature and unique one
with western economic law based on mature market.

Chapter V is the transformation and selection on the research route in
Chinese economic law. The author first summarizes the traditional research
route applied by Chinese economic law community , which includes double
regulation on market failure and government failure, the unity between citizens
society and political state, the connection between market adjustment and
macro regulation, and the balance between free competition and order regula-
tion. After the market system being established, Chinese economic law com-
munity carries out their research route on one — way approach characterized by
“from west to China” , which only produce the combination between Chinese

" economic law and the western one. These western economic law theories make
Chinese economic law practice more or less going beyond Chinese reality for
their western characteristics. Therefore, the author tries to advocate a new two
— way research route for economic law characterized by “from China to west,
then from west to China” , which proposes we first learn our reality, second
learn from the west, then construct Chinese economic law theory with the help
from western theories.

Chapter VI is the reality and future for economic law in the changing so-
ciety. This part is a summing up for the previous five chapters, the author
proposes the core category “economic law in a changing period” , pointing out
that the popular Chinese economic law theory is a future economic law theory
while the real economic law in nowadays China is a collection of Chinese eco-
nomic laws and regulations issued in the process of developing our economy.
“Economic law in a changing period” is a collection of “remaining laws” with
a huge system and no clear boundary. There are three conflicting laws with

different natures in this system: one is the traditional law on economy regula-



