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*x FIG - MR EFE L EEERERE LM B EHBR BRI, AR LK
FREHE P MRBERELABEE,
. FHEBADPEVEBEREHRBZER LKL,

@ TR R B AR E B A R & 3, see for instance de Carvalho, “From the Shaman’s Hut to the
Patent Office: A Road under Construction”, in; Memanis (ed. ), “Biodiversity & the Law” 242 er seq. (2007),
Antons, “Traditional Knowledge. Biological Resources and Intellectual Property Rights in Asia: The Example of the
Philippines”, 34 Forum of International Development Studies 2 et seq. (Mar. 2007), with further references;
Fikentscher &. Ramsauer, “Traditionelles Wissen-— Tummelplatz immaterialgiiterrechtlicher Prinzipien”, in; Ganea,
Heath & Schricker (eds. ), “Urheberrecht gestern, heute morgen. Festschrift fiir Adolf Dietz zum 65. Geburtstag”
30 et seq. (2001); Wendland, “Intellectual Property, Traditional Knowledge and Folklore: WIPQ's Exploratory
Program”, 33 TIC 488 et seq. (2002); Dutfield, “Intellectual Property, Biogenetic Resources and Traditional
Knowledge” 91 et seq. (2004), HNA T ICAERRA ] [a] 8 I 3 X 28 AR B A A R B9 BRI, 64 BAER S X
5%,
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kﬁ?@@%ﬁﬁt?ﬁ%i%%& (indigenous peoples) DA Je A% e A0 Ho A SOk
7] fA ( cultural communities) % H & I BN @ IE LG » AMTIAR B S0
A B YA B ek AR R, LB AR EFEREEIERZ
5. AR XL AR SR L B 3k X SO A R K SRS R A
ﬁ%iﬁ;E§Eﬁﬁﬁ*ﬁ%\5l§%ﬁﬁﬂk$ﬁi%%ﬂiﬁ,U&ﬁ?‘éi%%#ﬁﬁ
H BRI,

Eﬁ@+$i’[31FEEEJ:EX?%TH%TL%%‘EB‘J}&%,@%{Exﬁﬁ?®:

(D <<{%ﬂﬁﬁl‘ﬁli?+i*i%ii<Jﬂ‘iitﬂﬁE%?ﬂfﬁ&ﬁé{ﬂ?ﬁ%‘ﬁﬁﬁ@Wﬁ?ﬁ
2 2 Y®(Model Provisions for National Laws on the Protection of Expressions
of Folklore Against Illicit Exploitation and Other Prejudicial Actions, B & B
SR SO 4 R AP AL, 1982) 5

(2) ¢4 ¥y £ B ¥ /A 29)9 (Convention on Biological Diversity, Bt & B ,
1992);

(3) (fgm PURN 34k 3% 15 1 b X HE 42 )@ (Regional Framework for the
Protection of Traditional Knowledge and Expressions of Culture, KF I
PAs 54k ,2002) 5

(&) (73 364 R S Ak g 7 [ BR 2 21)@ (Convention for the Safeguarding
of the Intangible Cultural Heritage, B4 H,2003)

® XTiXERIE,see for instance Antons, supra note 1, at 5; Fikentscher & Ramsauer, supra
note 1, at 38 ez seq. ; Stoll & Von Hahn, “Indigenous Peoples, Indigenous Knowledge and Indigenous
Resources in International Law”, in; Von Lewinski (ed. ), “Indigenous Heritage and Intellectual Proper-
ty. Genetic Resources, Traditional Knowledge and Folklore” 10 et seq. (2nd ed. 20083,

@ %?UT&@i#H‘Jﬁ%*ﬂiﬁ#ﬂ?B‘J&ﬁﬁ&}?’f&m,see e. g. Antons, “The International De-
bate about Traditional Knowledge, Traditional Cultural Expressions and Intellectual Property”, in: An-
tons (ed. ), “Traditional Knowledge, Traditional Cultural Expressions and Intellectual Property Law in
the Asia Pacific Region” 37 et seq. (2009); Taubman & Leistner, “Analysis of Different Areas of Indige-
nous Resources”, in: Von Lewinski (ed. ), supra note 2, at 156 et seq. ; Dutfield, supra note 1, at 127
et seq.

@ www. wipo. int/tk/en/documents/pdf/1982-folklore-model-provisions. pdf (A 3z 808 Ak 8
7 [al B (] 2124 2009 4 8 HD .

® www. biodiv. org/convention/convention. shiml; % 3% 2% 29 19 #8538 #1 4 &7, see for instance
Straus, “The Rio Biodiversity Convention and Intellectual Property”, 24 TIC 602 et seq. (1993),

® www. wipo. int/tk/en/laws/pdf/spc_framework. pdf.

@ http://unesdoc. unesco. org/images/0013/001325/132540e. pdf.
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(5) (RLE 55 o b M 4y 8 1% 95 U I B 4% 24 )© (The International Treaty on
Plant Genetic Resources for Food and Agriculture,2001 AE T, 2004 4EAERKD .
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(1) B A=t (defensive right approach) . i &t , BH (b % 3k % 5 7= & (in-

http.//ftp. fao. org/ag/cgrfa/it/ITPGRe. pdf; BrifRy“H F ¥ " ({farmers rights) .

® de Carvalho, supra note 1, at 246; Dutfield, supra note 1, at 18 et seq. ; concerning the value
of folklore see Lucas-Schloetter, “Folklore”, in: Von Lewinski (ed. ), supra note 2, at 340 et seq.

® Dutfield, supra note 1, at 18 et seq. ; Wendland, supra note 1, at 499; Von Lewinski, “Intro-
duction”, in; Von Lewinski (ed. ), supra note 2, at 2.

@ See nevertheless e. g. de Carvalho, supra note 1, at 244 et seq. ; Dutfield, supra note 1, at 97 et
seq. 3 Olubukola Egunjobi, “Harnessing Traditional Knowledge for Development: An Intellectual Proper-
ty Perspective” 21 et seq. (2005).

® de Carvalho, supra note 1, at 241; Kongolo, “Unsettled International Intellectual Property Is-
sues” 35 et seq. (2008).
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(3) S BRALFIME R (sui generis rights approach) , H & & 18 B A 9% B 1 (B
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ZIEEN, PGP WL GAR RSB RERE., 2 TFX—8, T
By S E R S = H R R F 2 AR BT 7E— A BB B R N €
LA A S el S 0 E BRI M B EAR DI L bR . T AR O, N
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R — SE R Kl [ 2 Bl Ak . 5 ANFIE R i e R A — 2, B 2R
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X F— A AARRE R R BOE R XA AN I UL P R R AR A
LRETEERRBETRIEEARNEIE.C HHM0, XM 5 EFHTHEL
A B U R i 2 R L3 O AR PP B X — U AR A B S Pt S T 0 A LR
(moral right) , il 28 ¥ | 4% {61 T T A AR X IR 22 .

(Z) BETEFFNRMMNIATNELRE

e E 1787 FECEE Y, BATAT LA BH XM A TR —1 3k
HERMETF., £XHEEP, ELWE R A EENEKZK” (Patent and Copy-
right Clause) DR UAEHE BB H XMBET HFRIRT BB B -0
RBERERMLRHZARMEE"C, BF 2, MR~ T8RN & B A8 1
Y B S R R . R AR — R R B A SCTE R AR L
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@ BBHEMENTH¥RHFEIRZYHNTEZELDRRNER MIE AR EREENES
FRUIABTH SR ETFE SR, fERABT R, FH N %K F @I René Descartes, Thomas
Hobbes, Baruch Spinoza, John Locke, David Hume, Jean-Jacques Rousseau, Francois-Marie Arouet
(Voltaire) , see Kopper, “Einfithrung in die Philosophie der Aufklarung” (3rd ed. 1996); Kopper.
“Ethik der Aufklirung” (1983); Kaufmann & Hassemer (eds. ), “Einfithrung in Rechtsphilosophie und
Rechtstheorie der Gegenwart” 56 et seqg. (6th ed. 1994),

@ WL . see Schack, “Urheber- und Urhebervertragsrecht” 56 (2007) .,
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