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Abstract

As one fundamental value evaluation, equality refers to the same
political, economic, social, legal treatment. From the perspective of
law, equality means that each member of one nation, irrespective of
his or her social status, should enjoy the same rights and shoulder the
same obligations; should be entitled to the same protection when rights
are infringed upon, should be subjected to the same punishment when
committing the same unlawful acts. No one should be inferior to anoth-
er. No one can enjoy the unfair privilege. To realize such ideal image,
strict lawful enforcement and fair judicatory should be required to en-
sure the equal legal treatment to each one, and further more, equality-
oriented laws are needed as a precondition. In other word, law-en-
forcement organs and judicial bodies are expected to deliver equal
treatment to each one in the lawful enforcement and judicatory. Legis-
lative bodies are also hoped to grant equal treatment to each group of
people, making an equal distribution of rights and obligations in the
enacted laws. It can be showed that equality in law concludes equality
in application of law and equality in legislation.

Equality in legislation suggests that equal rights and equal oppor-
tunities to achieve them should be bestowed to each member of the
same group of people. That is laws should treat equally without dis-
crimination, granting the equal rights, obligations and responsibilities
to each member of the same group of people, not giving anyone unrea-
sonable differentiating treatments, discrimination or unfair privileges.

Of course, treating equally without discrimination doesn’t mean impos-
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ing uniformity in all cases; equality in legislation doesn’t refer to mak-
ing an absolute equal distribution of rights and obligations in any ca-
ses. For those dumped in unprivileged situations owing to the objective
conditions with enormous differences, laws should grant reasonable
different treatments (such as the female, disabled, minors and other
group of people who need special treatment) to achieve the substantial
equality by eliminating the objective inequality. Hence, equality in
legislation is the combination of exterior and substantial equality, re-
ferring the indiscriminate treatments in general cases and reasonable
different treatments in special cases, sticking to the principle of “same
situation should be given same treatment, different situation should be
given different treatment” .

Theoretically, equality in legislation is the manifestation of the
principle of equality, the legal safeguard of citizen’s rights of equality
and the important foundation of the legal justifiability. Constitution
states “the citizens of PRC are equal before the laws” , making it ex-
plicit that equality is not only one fundamental principle but one basic
right granted to the citizens. As one fundamental constitutional princi-
ple, equality should be detailed into provisions in civil law, criminal
law, procedures law and other departmental laws. Only by detailing
into provisions and granting the definite and specific rights, obligations
and responsibilities to the relevant subjects, the principle of equality
can be implemented and carried out virtually. On the contrary, if
without the detailing provisions or the equal specific provisions, the
principle of equality is nothing but “flower of mirage and moon of illu-
sion” . As the basic right, equality refers to the right of being treated
equally without discrimination. What’s special about the right of equal-
ity is its abstractness, enveloping no definite and specific capabilities

and showing itself by enjoying and exerting other rights. By virtue of
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its characteristic, the enjoying and exerting of the right of equality is
directly depended on the legislation of equality. Any unfair provisions
would result in violating the specific rights and the right of equality,
such as the provisions robbing and imposing unreasonable restrictions
on anyone’s right of education would infract the right of education and
the right of equality. Only by granting citizens various equal rights in
all legislations (for example the right of equal education enacted in the
Education Law of PRC, the right of labor enacted in the Labor Law of
PRC ) and providing equal legal safeguards in exerting the rights, the
right of equality can be exerted. And meanwhile, as the fundamental
criterion in coordinating personal relationship, laws should be equal to
be justifiable. On the contrary, the unequal legislations should never
be justifiable or win the voluntary consents or conformity of people re-
gardless of the process of their formulation and implementation.
Virtually, equality in legislation is the response to the call to de-
veloping socialist market economy, constructing the socialist law-ruling
country and building socialist harmonious society. Due to the inherent
equality of markets, market economy should be economy of equality,
giving equal status, rights to various parties of economy and imposing
on them the same regulation to follow. Laws, as the basic rule of mar-
ket behavior, should be equal to guarantee the equality of market e-
conomy. Consequently, the policy of equality should be carried out in
legislation, granting the equal rights and obligations to the market sub-
jects and ensuring their fair competition. Socialist law-ruling should be
the combination of exterior law-ruling and substantial law-ruling, pur-
suing not only the rule by law but more importantly the rule by the jus-
tifiable and felicitous law. It means not only that there are laws to go
by and ensure that the laws are strictly observed but the observed laws

should be justifiable and felicitous law. Such justifiable and felicitous
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law should be equality-oriented, providing equal protection to justifia-
ble rights and interests without discrimination, imposing the equal ob-
ligations without any unfair privileges. Only such equality-oriented law
can win the voluntary consent and observance from people and be the
right tool to rule the socialist country. The nature of harmonious socie-
ty is the balanced interests (include economic interests and other so-
cial interests such as culture and education, healthcare and medicine,
social security, public participation and etc) and the culprit behind
the unbalanced interests is the inequality in legislation. Unequal legis-
lation would result in unbalanced interests, the hatred and rancor for
the whole social system and society, and even the anti-society behav-
iors such as the confrontations which will undermine the stability and
harmony of the society. Only by forming a comprehensive legislative
structure centered on equality, granting people the equal rights and
opportunities in all aspects, sharing the fruits of open-and-reforming a-
mong all the members of the society, the situation of unbalanced inter-
ests can be reversed and the social harmonies can be realized.

After examining the legislation of our nation, it can be found that
although constitution, civil law, criminal law, procedures law and
many other laws have carried out the principle of equality, catering to
the need of developing socialist market economy, constructing the so-
cialist law-ruling country and building socialist harmonious society ,
some unequal provisions still remain in some legislations especially the
laws and regulations that are crucial for the fostering and development
of market economy ( such as the corporate law, the bankrupt law, the
taxation law on enterprises and etc ) and were plagued with inequality
before amending in 2005 - 2007 and hurdled the economic develop-
ment. Even after revamping, the laws are not totally free from inequal-

ity. Just name a few. In the corporate law, one-person company and
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exclusively-owned-by-state Company enjoy unequal treatment. The
bankrupt law is only applicable to the enterprises legal persons. The
taxation law on enterprises is not applicable to the partners’ enterpri-
ses and individual enterprises. They violate the principle of equality
and contradict the requirement of market economy. The reasons
blamed for them are the historical and traditional influence, the ideo-
logical limitations, legislative weakness, the lack of jurisprudent study
and the cultural conflicts of legal transplant. But one more direct cause
is the economic and social policy adopted by the government. For ex-
ample, the 1991 taxation law on enterprises invested by foreign capital
was enacted to encourage more foreign capital to invest in China, ren-
dering preferential taxation to the enterprises invested by foreign cap-
ital and their investors and creating unfair advantages for such enter-
prises against their domestic counterparts. Equality in legislation is
concerned with the viewpoints of people to its concept which prone to
be subjective and relative so as the regulations deemed equal in the
past are thought as unequal now. In this sense, the quest for equality
in legislation is inching and progressive. And such equality can be on-
ly relative.

To achieve equality in legislation, firstly, legislators should
strengthen the awareness of equality, keep it in mind and take a deep
understanding of the constitutional policy “the citizens of PRC are e-
qual before the law” , to know well the important meaning of equality
in legislation from the high-altitude perspective of constitution. Sec-
ondly, the legislative mindset should be altered, from the quantity-ori-
ented mode to the quality-oriented one, from the rough approach of
legislation to the precise and delicate one which improves the flexibil-
ity, from the separate way of “formulate one when it’s needed” to the

comprehensive codifying which can avoid the conflicts among the de-
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partmental laws, from the power-centered structure to the right-cen-
tered one which focus more on respecting and protecting citizens ’
rights. Thirdly, legislative democracy should be enhanced. Based on
ensuring and under girding the representation of public opinions in the
legislative institutions, the policy of “ open-door legislation” should be
implemented in the eamest, lending attentive ears to the voices and
recommendations of people of all walks and all stratums, guaranteeing
the public opinions can be reflected in the laws as much as possible.
Meanwhile, the supervisory system over legislation should be perfected
to prompt the legislative bodies to amend or rescind the legislations
that violate the constitutional principle of equality and infringe upon
the citizens’ right of equality. In summary, the philosophy of “putting
people first” should be adhered to, laying primary emphasize on the
right and freedom of human kind, focusing on the nature of human,

caring, protecting and respecting each one as equal person.



37 E R R

B B3

H x*

IR  anvus sruens connas v Uhuvss aunye paes coyug anso b SR AT A1 1o (1)
o [AIBBGLEAR  ceeeeeeeeeeeee s (1)

= BEAIRGE  ceeeeeeeeeeeseessenen s (5)

= FEEBGTLEIR  ceeeeeeeeeeeeese s (7)

PO FFFGETTHE covveeeemeeesssnnsemsnnsssmnss s (11)

Fi ASABEGER ceveereenreeneseese s (12)
= b3 =Ky ok - SRR R I (15)
—F FeEPEAL, ses £ soons anvumreves veenas SEsun dRsns eFHS RS (15)
e BBYREEEE Y EHGTELE e (17)

— . BBEE N EHTEEE e (23)

= EOAE R N R e (28)
IRy -9 o s - SRR R I (36)
Eo% EABHWAATE o (45)
e SPERTERTANTE” BIBESL e (45)
. %&@ﬁﬁkkj{l%%@l_ﬁﬁ@ ..................... (48)

= %’@ﬁﬁﬁ)\)\iil%@%ﬁﬂ;—iiz% ..................... (55)
%_:‘-.*r,*- ST E AL ceeeeererreeeenes s nenenes (60)
e STEERAHSEREAL ceeeeeesees e (60)
e & A 2 1ok =ty L - S IO L (63)
= STERTEEERE AR eeeeeeeeesee s (65)

- SRR oooeerrrrrererrrreeee (69)
% ZEPERFFRUELEEGHRI oo (69)
e MENERREIUEIIEEE oo (69)

= SIS RTAITSF MBI o (76)

{1}
#

14
ar



LN ETEZEEmE
(9 = =

FoF ZEFERBEETFRGIERE o,
— qz%*yggﬂﬂﬁﬂle .......................................
:\#%ﬂmgﬂﬁﬁ$1%$% ........................

BN ZRFEFREFEEILEHGALEEER e
— . RN EAIE Y oo,
A FERERIE YW EERLR e

FEM IETFERNTICEY  ccooervmmirsvornerssossnnsnsnns

F—F IRFERALINTHEFAHGEL -
. TSGR+ ovoe nowoms swsnss spuin sasmoissn sommmn
B/ 1237 41021 Ry s U

FoF ZRPERZBEALILELERGELR -
— %{ﬁmaﬂﬁﬂﬁ:\‘ .......................................
Z, BRBEBEREEVETE i,

FEY LRPERMEALIABHLGER -
—s IR LR ARTE  covves s omemovernilionen sompe ianens s uis
R 1727 3 121 Ry s - S N

FNE IEFEOLIELE: UREZHRG oo

F—F PFERUNARBDLZEFHRIL ooveerrernnennns
— %%Emﬂ&%%iﬂ@@yj ...........................
. PEFENZERE FREBL oo
=. S{Z%Lﬁﬂ“&ﬁjgtﬂgwﬂ ...........................
IE\ y%w{mu&ﬁiﬁ%tﬂgw}m ........................
. ?%Eﬂ“ﬁﬁ{ﬂ%@i%%ﬂ .....................

B ABPERMAZETIE oo
— {/}ﬁj_\iﬁi ................................................

o TBEME R PR A s v Sasi e dwas sas muinn dusann Ewnn s
¥ ORFE IR BEGH  coeeeerrrereeerrriiiinninns
—  AEGEMRAIREI  cvveeeereeererninnineeeee e

SR

[N

#



2% 6 AR 5T

SHE S

. ﬁiﬂ%ﬁg@pﬁ%ﬂ ....................................... (173)
=. %@gﬁ:{:gﬁj{ﬂ:{*% .............................. (179)

PO, IEARBIBIBREG  «-ccororoerrrrvmmmniniiinmionennnnne (185)
BEE EFEAYELH o ooveecrnrriiimirnniniiriniacennenn. (190)
B BALTPRZ R coorvsevonn smons iuoms nssnnsnman srmns (190)
— . PEBIRBIBIILEE X cveeeerrereerneeenriereniennnnn (191)

. ﬁn@jugﬁiﬁ%%‘-ﬁ:{ .................................... (197)
BoH AT T EIA e, (200)
— uﬁj{zmﬁzﬁﬁ ................................. (200)
I V- 5 U 3 1 < PR OP OSSR (209)
B MBIERFE I ceererirncinicnrnnncornenrvensnrsenees (215)
—  VERFRMEREMEERZ e (216)

T MBERERER e, (218)
BRI v svaes ausmus cumnsesinens 55555 5 sanmn amamn o vars e svis’s wAEaes K3458 5 ' (229)
BEIHE  croerreromrortnniiiiiieiitiirnecntiersenssnsonssoonssns (231)
JEAE 5 comoncvunn s s 65inns b omemn woone s wuneivn vonieis saEs o SESS Konisns £ (251)



