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ABSTRACT

From the beginning of the reform and opening, China set about the
foreign investment lawmaking,lots of laws and rules were come on grad-
ually from Chinese People’s Representitive Conference to local govern-
ments , forming a great system of Foreign Investment Law. These laws
and rules once contributed great to China to draw on and to make use of
foreign investment in the period from closing to opening. However, after
30 years of reform and opening, Foreign Investment Law has not suitable
anymore. China made some amendments to it before and after China’s
joining WTO, but the amendments are small and not satisfactory. The
existing instance is that some parts of Chinese Foreign Investment Law
don’t not only accord with WTQ’s rules, but vails for China to utilize
Foreign Investment Law to develop economy and improve synthetic na-
tional power. Thereupon, for China, how to constitute one Foreign In-
vestment Law adapting to the situation of China becomes a hot lawmak-
ing problem.

Looking on the existing achievements,the civil studies mostly cen-
tralize on the national treatment ,inspiritment policy and lawmaking sys-
tem, but the opinions are different. Scholars are short of macroscopic
train of thought to lawmaking, and most rest on the manipulating lay.
The foreign scholars studying this are not many and only pay attention to
the . admitting procedures and performing requests. Therefore, these
studies can’t satisfy far the demand of the great project of? China’s for-

eign Investment lawmaking.



On the basis of the change of China’s situation and it’s as;uming
WTO’s obligation, this article,, aiming at some important questions in the
amendment of the Foreign Investment Law , carries through study from E-
conomic Law angle. In the light of the Economic Law theory, the Fo;-
eign Investment Law is the one of National Regulation, which is based
on the Market Regulation. In the economic globlization time, the For-
eign Investment Law is still restricted by International Regulation. Per-
forating the main line of ‘ Closing ~ Opening-Joining in WTO’ ,and a-
dopting the methods of Nomology ,Comparative Law and cases analysis,
the whole article studies on the principle of foreign Investment lawmak-
ing,the admitting indusiry policy,investment inspiritment and restriction
policy ,and the nationalization to foreign investment.

In the first chapter,the author,first of all,retrospects the course of
China’s foreign investment lawmaking, and affirms the Foreign Invest-
ment Law’s contribution in the special time ,meanwhile ,analyzes it’s de-
ficiency. Afterwards,the author ,aiming at WTO’s requests to it’s mem-
bers, finds the disparities. On this basis, the author introduces the basic
thought-way about perfecting Chinese foreign investment lawmaking—
the Foreign Investment Law’s regulated object is foreign direct invest-
ment law-relationship, setting up one four-layer law system which is from
the Constitution ,the Basic Foreign Investment Law,the Special Foreign
Investment Law to local laws, accordingly realizing the correspondence
with the Company Law and representing the function of market regula-
tion , national regulation and international regulation.

Lawmaking principle , which arranging the system of the Foreign In-

vestment Law,is an important problem in need of solution in lawmak-



ing. In the initial stage of the reform and opening, China making use of
foreign investment was mainly for the purpose of making up civil capital
limitation , as represented the exclusive-mind to the “ Capitalism” natrual
of foreign capital , however, this lawmaking principle hasn’t adapted to
the demand of the time. In the following 30 years,this principle hasn’t
changed all along. After China joining WTO, China utilizing foreign
capital is in order to indraught competitor, flour market and blend for-
eign investment with China’s economy so as to develop Chinese econo-
my. Therefore ,Foreign Investment Law should foster competition system
and build a fair competition circumstance. Hence, foreign capital
lawmaking should ,under the guidance of justice and efficiency, stick to
four-item principle: (1) abide by the principle of WYO rules, (2) de-
fend and develop national economy,(3) protect resource and environ-
ment, (4) carry out gradually National Treatment. Correspondently, in
the lawmaking and law-applying, we should, according to the principle
in investment rules of WTO, constitute and implement Foreign Invest-
ment Law, improve national industry’s competence , regulate foreign cap-
ital-protected source and environment and allow foreign investment take
National Treatment by degrees. What the second chapter study is this
aspect.

Generally speaking,from the industry policy of foreign capital per-
mission , we can make out a country’s opening extent. Today when WTO
dedicates to promote commerce freedom, developed countries do their
utmost to claim that developing? countries should open their markets as
possible as they can. Thereby, the industry policy of foreign capital per-

mission becomes a hot problem of the Foreign Investment Law. The




g

third chapter, starting with WTO’s requests to it's members ,according as
every country’s permission practice, analyzes China’s opening history and
existing instance, propose that China should adopt gradual policy.

A great deal of measures of invesiment inspiritment and restriction
were adopted in Chinese foreign investment lawmaking. Whether these
measures would be still used after joi;ling WTO? This aspeet is studied
in the third chapter. Part of measures of inspiritment and restriction
were forbidden temporarily in WTO rules. Developed countries widely
don’t adopt these measures. Developing countries ever adopted invest-
ment measures , which , however, are reduced gradually now, inclining to
allow foreign investment have the same treatment as civil investment. In
the initial stage of the reform and opening, China adopted these meas-
ures in favor of foreign investment’s entry,yet they are not suitable now,
inasmuch as the adoption of these measures were not propitious to the
formation of fair competition? circumstance,and breach the value of law
Justice ; In economics,the measures disobey the theory of inequality de-
velopment ; From the realism, the measures go against Chinese economic
development. For the future, China should strengthen the administration
to foreign investment and supply service for it. 77

Nationalization is a sensitive problem in Foreign Investment Law,
which connects correctly with the safety of foreign investment. In the
fifth chapter,the author puts forward how to standardize nationalization
in Foreign Investment Law. WTO represents the spirit of foreign capital
protection , but has not direct rules of nationalization. Considering that
WTO rule is a dynamic process,we ever considered to establish Invest-

ment Code in WTO’s confine in lately negotiation,so aftertime , nationa-



lization may be standardized. Generally, defined nationalization condi-
tions and compensation criterions are prescribed in International Treaty
and any country’s Foreign Investment Law. With regard to nationaliza-
tion conditions, “for commonality benefit,in term of legal proceedings,
indiscrimination and paying advisable compensation” ,UN’s “advisable”
compensation criterion has accepted worldwide. China should firstly de-
fine the connotation of “nationalization” ,and also should adopt interna-
tional-used nationalization conditions and prompt, adequate, effective
compensation criterions.

KEY WORDS ; WTO, International Regulation, foreign investment

lawmaking



0.2 HrIT sk

........................................................................ 1
0.3 A SCHIFEH Iy B RN 2

%_E q;gl;ﬁﬁ%ﬂ(]@mﬁ%é .................................
1.1 I AMNGEST B WL R e 9
11,1 FHEBIATHNE ST B

........................... 9
1. 1.2 ShREL S E 25 & R Tk
1.1.3 BFTAMNE LR 2

24
1.2 WTO Xﬂ-ﬁzﬁ@ﬁbﬁ%%%* .................................... 13
1.2.1 (TRIMs Hpill) RRESI T 1 R L
1.2.2 (GATS) BT i 45 Ml FRI S 3

...............

1.2.3 (ASCMs HFSL) A8 1 Xt S1 F8 40 2 8 ol HS
1.2.4 "pESIEEE 5 WTO BN Y288
1.3 RSN 7 B o2 3 B B A B

1.3, 1 S AR &
1.3.2 AMBET BB
1.3.3 SR R

............
........................

.................................

1.3.4 ShBEE- S 2 A

................................................

....................................



1.4 ZPNGE voeeemrri e 54
=2 hEIMNEILIERED - 55
2.1 B TP AR SN ST EUUTRAT +oooeeeerememmenennmmmnnnns 55
2.1.1 FEIAINESTIERIEI vveeereererecesmenmmi. 56

2. 1.2 BT B B ARE S AT S B coeeeerreereennennn 59
2.2 AJE R AL IR R AL oveeeeveereemneennnennens 62
2.2.1 57 WTO FERBGIEI  «ovevvermmmremannerreenenenineene 66
2.2.2 [RPRIRJERIRRTE v ovvverrvermriiien 69
2.2.3 ﬁﬂhiﬁﬁﬁﬂ%iﬁ ............................................. 74
2.2.4 BISATFRERFEE cveerrerereerereranrresrmenansein, 79

2.3 Her BB Y ER P IR E TR vvvrrrrenmrmmeenrenrinienenes 86
2.3.1 A% WTO LI M A RSN JE T ovooeenee 86
2.3.2 BERIEFEAV BTG ST <ooeeerereereermmmninaieenanaens 92
2.3.3 HIEANERIEIEFIBRIE - 96

‘ 2.3.4 IANEBE A EREE  oorerereeeeererremmmenn 100
| 2.4 JNEE  eeeereerrrren e 102
BSE SNEBANGTEAEEE orerrerrererererreeernannanenanns 104
3.1 WTO SHANEEAMIELRERI] o oveereeereeeereersnennnenienn. 105
3.1.1 {GATSY (IRTIZUEAFLI] «ovvvevermnviniiiiinn, 107
3.1.2 WTO #MEAEAFLI B K BAET v, 110

3.2 LFANEHEAREINCEREEL  coovverrrmreeren, 113
U321 ARSI e, 113
3.2.2 FIRERNERES B FRHEA RSB oeeeeee 115

3,23 BBABURIIBRIBHII e 119



3.3 ATHEMEEABIEARE . 121
3.3.1 HEBINEEABOEREIT oo 121
3.3.2 BREEFHTERCRETIE oo 140

3.4 JNEE  cereeerrereeenes i 154

SE BEBREREBUE oo 156

4.1 WTO S BE R HTE AT <oeeererrerrenersseesnnnnnnnn, 157
4.1.1 WTO XTI S EREI B BITRAY covereeereererrmmenaenns 157
4.1.2 BUNBLEFEMR: WTO B HER roeeeeermmrerrmnenen 169

4.2 S TFREEHREINIIEEEL oo 171
4.2.1 BKERBIMEE  ooeeerrrrerrer 171
4.2.2 BIRPEREHMEE e 173

4.3 XHRESER: LHA S RBBRAIEE oo 176
4.3.1 FESNEE B L BB T SRS HE  «oeeeeeeeeeee e 176
4.3.2 BB SR B BUR Z B  cooeerremmrrrreereeneees 196
4.3.3 Pb i EBRIRIE oo 210

4.4 /]\gFL; ............................................................... 214

SR EALBEAMERE oorrrror s 216

5.1 M WTO 35 M HXT E A LI coeeeermrrmrmmnmmmennnnes 216
5.1.1 EERA SR FAE RN EA LR oo 216
5.1.2 HA 4R A WTO SCAEBIPIZE <oveereereeeeeeees 218
5.1.3 EBRLAFSCHNEG BT oeeerreeeeeee 219

59 %?lﬂﬁk%@ﬁl‘ﬁ‘%%% ................................. 228
5.2.1 EALEBGHBBELE oo 228

5.2.2 RUHEETHIAMLERAE  -ooveerersrmmreremssnsmeeees 230

5.3 T HEEE FLEA RS HEREE o 232



5.3.1 EAINIIILGE  ooeeerrerereernmneninnnie s 233

5.3.2 FAALBIRME  cooverererrsiriereinis e, 244
5.3.3 EAIBBIAMERRAE  coveverrmemrer 248
5.4 JNEE  cereeeeenre e 256
BEAEE  LEIE e 258
6.1 TCHEE  coorrvmrrerni 258
6.2 JBEE ceererreeiiiriiinin e e e 262
X 5 1 ST P PO P PO I 263
=3 T RO OO S 287




=
i

0.1 AREEIRH

BORTEBLIR, A EREBCT WS ST RIBOR, IS T AR
Bl HREKEEATAE S RBARWLEIT, 220024, PEHELR
AWF BRI ERC EHZ A, PES) EIER S bR
AT AR RSE — R T RIS, dE AT R
1979 RS E TR IR R, Bi1e (PEARIL
MEPAASELRERLE) (UTHERK (PIMREEMIED) .
(PERARIEPIMGELESIIE) (LIFHKR (PIMEEEE
flb¥Ed) A CREEAREMES R RAIE) (VTR (Shod
WiR)) ZESHAR RILSCEAN, FIRESUE T 5 2 B KA
Mo BRT HZBAGRIEAIN, 90077 BUN SL B3 Thdle T4
RANGERI M TR, XS R AT FISE R, S T o AN L
WA H, SNSRI TR, X SRR kAR, B
RSB SE T H T H AR, X5 RV HAIMNERRSE
PR T PRAEAOALRE , SRS FANBEBOLIIBEACHIBE . MEA ISR
BTSN THE. R, XOMBERAE T 1 2 PR i sl
M, ATE ARG BEAIR G, MM R, SNLPHERS,

© ZR 002 FHFREHED.

14



GBI, B M AU R, X e M T
FURSNE AR BB e T S

AT, BEZIHECRIRTIE, BUAE R AN Vo T B 1 o A
TR A T, FEEWN, BSOS BN b R TFIHRIZ 5
r, EARESES, THEA LA mBAHROREY, 1%
VA ERPE PRI S s U R T BE [ Y T S A R
Doy, BRAFMELR, SeEAKAEE, TENAR
SRR O LM, £, PRESENEBHERERMA

. THRARSHAL (fF WT0) . hEENHH AR TS,

i 2t R T e R — 48 s o ST BRI B 2 WTO S
o 7. i BV LR AR, ST WTO (R RU . SCBLH At AR
RO EE S R RSN I RSO TT O R S A R
g R, EFOERT, CEUIE THAGEN, U
EA R P RSB XRMIES . i, EEEAR L, Bl
RIEX, RO, WERIEAHE, 53RN MBS,
TR L, e RRRIPNEEL. AR A B L B OA R
A PETIEIRR 2, AEEWR T HOD, THAG
WTO fBE BRI . AEHGEHTE, Moy LBOREON SR, S30hH
SMERIETE A B B RIS — BT, SR 2 T R LA A 2 B
WTO B ELR B EARE, ffefhReFRRIERL, &
R R R E TR R SRR A, AR P AR
P43 S, MITMAR iR R, ERgisng L, H
e =R Peaknt, FIESMEN TAER AL TP BT B, BRZ LR
K8y, T LHEARNTEL, BT R 843
BT ESE BRI LS, ST EA KA BRZHE, MW
AR BN
2




