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Abstract

With the development of times, the social life of human being is evolving
with each passing day. Man becomes to know more about natural laws in the
interaction with nature and realizes their vision and ideas gradually. In this way,
human life is becoming more freedom and comfortable. In this process,
humanity is engaged in design unconsciously, When the history of humanity
entered into the industrial society that creative activity is what is known today as
the industrial design, while in China called “design”.

History of industrial design is essentially an abbreviated version of history of
human civilization. Industrial design came into being and developed in the
background of industrial revolution. From handicraft production to mechanized
production, it provided the historical conditions for industry design, while the
refinement of social division of labor like the separation of designing and
manufacturing, producing and selling, directly contributed to it. Arts and Crafts
movement originated in the design exercise in the United Kingdom during the
second half of the 19th century was caused by a fall in the standard of the design
because of the industrialization of production for furniture, interior products and
architecture. So it is the industrial production and industrialization that makes the
role of design to affect the whole industry and even social life, and the originality
of design demands for more prominent likewise.

The level of industrial design reflects a country’s industrial and scientific and
technological degree, which is the concentrated expression of material and
spiritual civilization, the important factor directly impacts on the overall quality
of products, and is also an important one that determines market competitiveness
of them nowadays. The revitalization of national industry and culture is often
displayed in the value of designs. Accordingly, environmental significance posed
by product is the motivation of the national survival and development. Industrial
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design plays an important role in the prosperity of a nation.

Comparing to the entire legal system, the history of the intellectual property
system is not so long, but it has extraordinarily rapid development with its
content richer and rules more refined, which reflects the distinct characteristics of
the times and diversity.* Designs, inventions and utility models are the three types
of patents equally protected by the Patent Law of China. With the enhancement
of awareness of IPR protection, China’s design patent application has been Top
One in the patent activity over the world. This highlights that the design
protection system has occupied an important position in China’ s social and
economic life, and also reflects that the level of protection for the design has
been constantly improved.

However, in spite of the significant development and perfection of the
design protection system, as the design patent infringement dispute cases are
increasing, there have been more and more new problems appeared which
demand prompt solution in the design protection practice. How to solve these
new problems has become the concern and study issue both of the academia and
practical circle. This paper stood on the legal system and judicial practice of
intellectual property in China, started with the basic theory of design, and
pointed out the significance of the protection of designs and studied the factual
definition and ideal reconstruction of designs by analyzing the necessity of taking
protection measures for designs. It discussed the premises, subjects, methods,
standards and protective modes of the judgement of design patent infringement. It
also did a full analysis of a variety of defenses the accused infringers enjoyed as
well as the right owners and gave suggestions for achieving the goals of design
patent protection based on a comprehensive review and analysis of the present
situation.

The structure of this paper is divdied into introduction and five chapters:

The introduction brings forward the selective background and study purpose
firstly, so as to embody the studying value of this paper; then makes a comment
of the related research situation at home and aboard and shows the development
degree of design patent; finally, illustrates the creation and the exsiting
shortcomings of this paper.

Chapter | is the theoretical basis of the judgement of design patent
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infringement. It is about the discussion of the fundemental theory of design
patent including the history of sysmatic development and legislative model of
design patent, and it also discusses the factual definition and ideal reconstruction
of design patent in China.

To some degree, the competition of modemn industry is the competition of
design. As the design patent is not only related with technology, but also with
aesthetics, plus the differences of the legislative policies, systematic design,
value orientation and policies in various countries, the legislation of design patent
undoubtedly exits differentiation among countries. This chapter makes a
observation from the angel of length wise direction and cross wise direction,
adopts a writing practice of comparative analysis and historical comparation,
reveals its definition by observating the legislation related design patent of
different organizations, countries and areas, and further proposes that China
should take an independent legislation model in design patent. This paper
emphasizes the status of the design patent in the right system of intellectual
property. It holds that design patent should be kept balance with invention
patent, trademark right, copyright and neighbouring right, all of these rights are
parellel, there is no hierarchy of points. Besides, this paper discusses the factual
definition and ideal reconstruction of design patent by comparative analysis and
proposes concrete suggestions on how to improve the shortcomings of the new
patent law amendment.

Chapter [I is about the premises of the judgement of design patent
infringement. This chapter, by comparative analysis, reveals the differences and
reasons of protective objects between China and other countries, points out that
China should extends the protective range according to its national situation, and
proposes concrete amendment suggestions on protective objects of design patent.

Firstly, this chapter analyzes the right objects, product range and right
requirements of design patent and points out that the application view is the
fundamental basis of the range definition of design patent. Then, it discusses the
reference function of brief explaination in the definition of right range. This
chapter focuses on the importance of color on defining the scope of design patent
protection; (1) if patent applicant does not apply for color protection when he/
she applys for design patent, color should not be considered as the element of the
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protection scope of design paten as the law requires the protection of color should
accord with the application procedure; (2) if patent applicant applys for design
patent with color protection, but, the related color does not comply with the
relevant licensing conditions, the alleged infringement production may be
identified as the same or similar with the patent design products under the overall
comparison while the color protection is recognized at the same time. At this
point, the formal authority to the color elements can only remain in the formal
judicial protection, but in terms of substantive judgments, it has already been
pre-empted ; (3 ) Color protection should contain independent areas of protection,
such protection which refers to color that belongs to the authorized scope and
accords with substantive qualifications should be protected.

Chapter I is about the subjects of the judgement of design patent
infringement. It’ s about the discussion of how to determine the subjects of the
judgement of design patent infringement, there are a variety of ideas on the
subjects of the judgement in academics; whether common consumers or
professional designers? Whether the buyer, or the user,or the final user?

This chapter, firstly, analyzes the related regulations of China’ s legislation
and departmental rules like Examination Guidelines, holds that Patent Law and
Implementation Regulation of Patent Law have not definitely prescribed the
subjects in judging the sameness and resemblance of design patent. The
blankness and lag of legislation had occurred hidden dangers in the inconformity
of law enforcement. By analyzing the related regulations on the subjects of
judgement of main countries and areas and typical cases in judicial practice, it
holds that the judgement of the sameness and resemblance between infringment
products and patent products should be made by common consumers. Besides, it
definites the standards of common consumers clearly and proposes concrete
suggestions on how to improve.

Chapter IV is about the standards and protection modes of design patent.
There is bifurcation about the standards and protection modes of design patent in
the academia and practical circle. Should accord to whether entire visual effects
include distinct influence criterion, or confusion criterion, or including
innovation contents criterion? Should insist on entire protection mode or

innovation protection mode?
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This paper analyzes the origin, development and status of confusion
criterion, then points out that confusion criterion lacks theoretical basis. The
adoption of confusion criterion may incur obviously unfair situation in judgement
results ; the pardox that more stronger of the creation, it is more difficult for it to
obtain protection; the possibility that design patent could not get forceful
protection. It discusses the theoretical basis of innovation criterion and points out
that the protection of design patent should be based on the innovation activities.
By comprehensively comparing entire protection mode with innovation protection
mode, it proposes that the adoption of innovation protection mode can avoid the
limitations of confusion criterion and correspond to the development trends of
patent law. It also proposes concrete suggestions on how to improve the
legislation to protect the innovation activities of design patent.

In Chapter V, it discusses the methods of the judgement of design patent
infringement. The methods which are used to judge whether the alleged
infringement products have infringed the rights of design patent of the plaintiff
are mainly including direct comparison, indirect comparison, cross -
comparison, perspective comparion, the judgement of key parts, the overall
observation & integrated determination, and so on.

Basing on theoretical studies and judicial practices, this chapter integrates
typical cases and does a full discussion on the implementation of these methods
and all kinds of issues which should pay attention to.

Chpater VI dicusses various plea instances. In order to achieve the right
balance between the patentee and the alleged infringer, each country, while they
protect design patent, endows the alleged infringer a number of defensive reasons
to object infringement accusation. For example, invalid design patent defense,
public awareness design defense, prior user rights defense, contract defense,
patent abuse defense, limitations of action defense and so on.

While some plea instances have been reflected in legislation, but there are
still some theoretical disputes: in the invalid design patent defense, whether the
division of functions and powers between the Court of Appeal and the Patent
Reexamination Board is reasonable, how to avoid excessive delay of the trial
period in the circumstances of suspending proceedings, so as to protect the

interests of the patentee; how to define the concept of public awareness design
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defense , is it should be limited to public awareness, or to free usage; whether
prior user rights is defense right or independent civil rights, how to define “the
original scope”; how do the alleged infringer and the third person to take
responsibility if the contract defense can not set up; as China has not yet drafted
anti-monopoly provisions which match intellectual property legislation, how to
promote the formulation of the related provisions by theoretical discussion while
applying patent abuse defense.

Aiming at these issues, the author puts forward his views;(1)In appplying
of invalid design defense, the Court of Appeal should be given considerable
discretionary power and even the decisive power about patent validity to avoid
excessive delay in the trial period; (2) By analyzing a variety of statements on
public awareness design defense, it concludes that public awareness design
defense emphasizes that the technology had been known by the plaintiffs patent
applications before the date of public awareness, the technology might allow the
public to use freely or have been ocuppied by other obligees; (3) It denies prior
user right is an independent civil right but a defense right by applying civil rights
theory of civil law. Furthermore, “the original scope” should not be judged
from the quantity merely; (4) It should be in accordance with the different nature
of contracts between an alleged infringer and a third person to sum up the rules of
responsibility bearing ; (5) In order to improve anti-monopoly measures in light of
patent abuse, we should draw lessons from western countries.

Key words: design patent;judgement of infringement;infringement defense
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