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Abstract

As the most predominant fruit of “Conflict of Laws Revolution” in
theUnited States at the mid-20th century, the Doctrine of the Most
Significant Relationship, once it came into being, has become one of
the standards that determine whether the private international law of
one nation is modern one. The Doctrine of the Most Significant
Relationship, corresponding to rapid development of international
community , satisfies the pursuit of fairness and rationality. However,
the Docirine of the Most Significant Relationship shall not be deemed
to overrule the traditional private international law. In a way, it reforms
the traditional private international law and endows traditional choice-
of-law principle with zeitgeist. The Doctrine of the Most Significant Re-
lationship indicates the value of private international law changing
from formal justice to substantial justice and achieves the purpose of
application of law scientifically and rationally. It becomes a landmark
in the history of private international law.

On the basis of the study made by home and abroad scholars, this
paper adopts the research methods of comparative study, historical
study , economic study ,empirical study ,to approach the Doctrine of the

Most Significant Relationship from different angles. In addition to the
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Abstract

introduction , the main structure of the paper is divided into five parts,
namely the establishment of the Doctrine of the Most Significant Rela-
tionship, the application of the Doctrine of the Most Significant
Relationship , the succession of the Doctrine of the Most Significant Re-
lationship in China,the rational reflection on the Doctrine of the Most
Significant Relationship and its perfect in China.

Chapter One: The Establishment of the Doctrine of the Most
Significant Relationship. The chapter mainly elaborates the formation
of the Doctrine of the Most Significant Relationship, as well as the
reason it generated. As we know, all of the theories, including the
Doctrine of the Most Significant Relationship, turn out to derive from
the past or relevant theories. Although being taken into practice just
after the World War II, the spirit of the Doctrine of the Most
Significant Relationship had appeared in Savigny’s “Doctrine of the
Seat of Particular Legal Relationship”.

After the 1950s, the scholars of America’s private international law
tried to observe through the nature of the community rather than use
tainted glasses of tradition laws to study the society. They used
economic, sociology and other scientific methods to attack the
traditional private international law. In the meanwhile, they also
created a host of new theories and some of them have a great
influence, including Cook’s “ Local Law Theory ”, Currie’s
“Governmental Interests Analysis Theory ”, Cavers’s “Principles of
Preference” , Leflar’'s “ Five-Choice-Influencing Considerations” etc.

These theories that claim analyzing against blindness, advocate
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flexibility against mechanical and pursue individual justice are in the
same line as the Docirine of the Most Significant Relationship. In the
judicial practice, the court of US had gradually departed from the
traditional theory of private international law and sought new roads.
What’s more, the judgments of “Auten v. Auten ”and “Babcock v.
Jackson” directly fueled the establishment of the Doctrine of the Most
Significant Relationship. Being criticized in theory and coldly treated
in practice, the Restatement of Conflict of Laws, which reflected the
traditional rules of choice of law, was pushed to the edge of
amendment. Then, Rees, as the private international law professor of
Columbia University, took charge of the Restatement ( Second) of
Conflict of Laws. Over 17 year,the draft finally was completed in 1969
and formally was approved by the American Law Institute in 1971. The
Restatement (Second) of Conflict of Laws ,the essence of which is the
Doctrine of the Most Significant Relationship, successfully made
compromises and synthesis with varieties of competing theories and
viewpoints. The formation of the Docirine of the Most Significant
Relationship has been motivated by both the necessity of adapting
itself to changing the legal values from formal justice to substantial
justice as well as social and economic reform and pragmatic philoso-
phy.

Chapter Two: The Application of the Doctrine of the Most
Significant Relationship. The chapter analyses deeply the application
and development trends of the Doctrine of the Most Significant

Relationship in some typical countries and the international treaties.
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As for common law countries, the author pay much attention to
analyzingThe Restatement ( Second) of Conflict of Laws in the united
states , Contracts ( Applicable Law ) Act 1990 and private international
law ( Miscellaneous Provision ) Act 1995 in England. What’s more,
among civil law countries, the article mainly talks about Austria,
Switzerland, Germany and Japan and focused on analysis the
application of the Doctrine of the Most Significant Relationship in the
reform of the private international law in Germany and Japan’s Act on
General Rules on Application of Laws. The Doctrine of the Most
Significant Relationship is often used in contract and general tort.
However ,the way that every country accepts the Doctrine of the Most
Significant Relationship differs from each other. Common law countries
always use discretionary-type methods, while the European mainland
countries adopt the improved Doctrine of the Most Significant
Relationship like the detailed regulation in the field of contract through
Characteristic Performance Theory.

As regard to the application of the Doctrine of the Most
Significant Relationship in international treaties, the article focused
onUnited Nations Convention on Contract for the International Sale of
Goods , Rome Convention on Lex Causae for the Obligation of Contract,
Rome I and Rome II. With the view of history,both from the coming-
back of the “rules” in the conflict of laws in America and the wildly
used of Characteristic Performance Theory in European mainland
countries ,we could find that the reform of the Docirine of the Most

Significant Relationship should be embedded in new rules and defined
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properly. So that, the definiteness and flexibility of application of law
could be balanced and finally achieve the justice in individual cases.

In recent years, the legislation of conflict of laws in many
countries has broken the traditional barrier and infiltrated into other
areas, such as conflict of nationality and residence, interregional
conflict laws and interpersonal conflict of laws of in lex causae country
and application of law which is concerning family and inheritance law,
real right,unjust enrichment, negotiorum gestio, electronic commerce,
network infringement , international commercial arbitration. That the
shadow of the Doctrine of the Most Significant Relationship almost
could be found clearly or potentially in every applicable rules of legal
relationships.

Chapter Three: The Succession of the Doctrine of the Most
Significant Relationship inChina. The chapter mainly discussed status
in quo and the issues arising from legislation and judicial practice in
China. Through analyzing the provisions concerning the Doctrine of the
Most Significant Relationship in General Principles of the Civil Law of
the People’s Republic of China ,Contract Law of the People’s Republic of
China, Opinions of the Supreme People’s Court on Several Issues
concerning the Implementation of the General Principles of the Civil Law
of the People’s Republic of China ( For Trial Implemeniation) ,Rules. of
the Supreme People’s Court on the Relevani Issues concerning the
Application of Law in Hearing Foreign-Related Contractual Dispute
Cases in Civil and Commercial Maiters,The People’s Republic of China
Model Law on Private International Law and The People’s Republic of

10



Abstract

China Civil Code (Draft ) ,the article concludes the characteristics of
it, including using wildly, combination of legislation and judicial inter-
pretation , combination of certainty and flexibility ,ignorance of point of
dispute.

Through the explanation of theory and analyzing the cases, the
article also points out the main issue inChina’s legislation and judicial
practice ,namely the ignorance of limiting discretion power of judge,
unreasonable area of application of the Doctrine of the Most Significant
Relationship, and narrow use of combination of presumption and
discretion. Hoverer, in Chinese judicial practice, the issue mainly
includes the absence of the reasons in applying the Doctrine of the
Most Significant Relationship in the judgment, focusing too much on
the number of connection factor instead of the quality of it and judge’s
different understandings on the application of the Doctrine of the Most
Significant Relationship.

Chapter Four; The Rational Reflection on the Doctrine of the Most
Significant Relationship. The author made an in-depth study on the
theoretical issues of the Doctrine of the Most Significant Relationship
which are in dispute. Through analyzing all kinds of theories, the .
author finds that the Doctrine of the Most Significant Relationship has
different sides. On one side, it’s the golden rule of choice of law, while
it’s also a method of choice of law. On the other side,the object of the
Doctrine of the Most Significant Relationship could be expressed as
“region ", as well as “law”. It is integration in legislation and

judicature. Otherwise, corresponding to the Doctrine of the Most
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Significant Relationship, the international treaties and international
conventions have certain feasibility. The advantages of the Doctrine of
the Most Significant Relationship are that it can normalize the legal
system and enhance the ability of private international law to adapt the
new case as well as achieve the justice in individual cases. But as we
know , the Doctrine of the Most Significant Relationship is a rapier.
Being not properly applied, it could lead to unilateralism and overthrow
the whole system of private international law. As the basic system of
conflict of laws, characterization, renvoi, reservation of public order,
evasion of law and ascertainment of foreign law always play important
roles in choosing the lex causae by applying conflict rules. In the
meanwhile , the Doctrine of the Most Significant Relationship always
takes effect through conflict rules, so we can find that, to a ceriain
extent,they are interrelated and interact on each other.

Chapter Five;The Perfect of the Doctrine of the Most Significant
Relationship inChina. The chapter provides several suggestions for the
reestablishment of system. Having advantages and disadvantages, the
Doctrine of the Most Significant Relationship often changes from
countries to countries,so we should improve the Doctrine of the Most
Significant Relationship on the basis of the condition of China.
Generally speaking, when the Doctrine of the Most Significant
Relationship is applied in China,the issues we should pay attention to
are as follows, namely pondering reasoningly general exception clause,
harmonizing the relationships between the Doctrine of the Most

Significant Relationship and the Doctrine of Party autonomy, making
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