


PR HY
B 5T



TEmE FRE
it 50 —
/G0 g i )

B H MR % B (CIP) =

ek i B E B BRI . bR AR HRRAL,2010.7
ISBN 978 —7 —01 —008930 -0

[.Ow- 1.0 0. OmRE-§E V. OD9y7

Hh [ AR A 454 CIP $#EA% 7 (2010) 25 082803 5

HRERHABELHR
CHONGTUFA ZHONG DE DANBIANZHUYI YANJIU

ZEi ki

A A & omoM HIRRAT
(100706 LTI TP KHT 166 &)

JenERd s BRI BN BB IE &8

2010457 HEE 1 AR 2010 4E 7 AJLEEE | EDR)
7= .880 2K x1230 B 1/32 ENdk .9
FH:280 TF

ISBN 978 - 7 - 01 — 008930 - 0 T 28.00 &

MRWg sk 100706  JLaHARHIT TR K 166 5
ARK B EEEF.L BiF (010)65250042 65289539



i(ly

J_‘?‘

41993 £ EERALELERIEL LERRE(FEA
REMEEEAEREE) UK, FPEERAE SR A RR
Wt L EANATE S TR, WL ERXEEAR AR R
EEEREHEE EEATERAA SR X LREE AW
EHEBATRARREE, RELE REA D Z TR R H
TRk R 8Y, |

RN BT — BB E AR, FERT R A
KHIEGHERTBERTH 24 FEABRREH AR
R ETLE R EA R EMT A FELRZE XL,

BEFE  REARGREEEE AN —HFFFHFEHR
BE EERRE SRR A AL TS RIAWE A T
BABF, BT RTABRAER AFELEAELRSE
B TR A 3 A e M P B o L R BB

R%Ay MA B L At EERAEEEAF 0 EA
BB MR R, AR MR RE R R B E LA,
T S 3 U R WAL B E R R P E SR
S XA Sk R, DL SO LA R LR E o
KL,



R Y BRIA F XS

Bk A A — S B R R R M T A
REZN EREAFLEMARR T AN AR RE EH
i, AR FERGREEREN LRI HE o

HE FRACHEZENEF - R EE HELEMNF, A H
BRARPEHEEREEZ L THASHERME,

=AFo

XA
2010 45 A TEK

* XU, PRI BOIA X BRI LR R A R B A ALK SR P E EFR
IEFREFEE ERAREALHRR ALHRBRSHFRA

2



ZHFERUMTERITAS AN —NER, HEETR
EAELBREE N E s AL E, A AU 7 0 400 1 3
ARREMIRE, AN ER ORI L, EENPRIEREMRY
SREFEAUGHEERE, REPIRAEEREMAKNE,
BNh S SR TAR AR 1 7 B ANl % rhoe BRI 4R 3R 1Y
R, WA & R e Ty i T SRS R RIS H A
(A}

WHMNR B SRR R ITIE b A SR Tr vk ik sk
B AR ENER BRI e lE EARAEX
SEREL RREXSEREXRMPNEXESZNELEX S,
B R R B R OT IR FUT R S, A R AR A A7 AR A,
AHAFEEEIARE R, SMRFETE D B BE" R Y
T A EEREEERFF 200, b B X520 Y
KXo AR&EEREEENRE LN, EASHEZRNERD,
ESUES QYRS S LI S SN PN IR IR ST S i b
B AR — e IR AR B e i B30 A
EFEHREHNE . EomREE LI e Bk R AR A

1



HRAEFHRIDEXTR

FEFETREBSBEHARERBEEFEN. IMRAFH
A KB B, ER R BRI ERRER, FR 2 20 it
PUG Z NV R R Z B TE . 2 3 ORI kB RiEmE A
AT B R E e — B, BT LV R R B —AE A,
AEBEEEABRNIRER UATFEMRENHSEM. B2
EXTHEZFIMBERR L IRBWRAEMNLE . kA LR R
B, — TR AN E R E RN, e A R R, AR E MR
BN PR IALIT , 7 X AL | Hsd 3 230 (SR OE SO R IE
SCHHEAIAEUERIT 46 T iR, A BB X — IR
£ SCEE, G MFRE Y R B bl B 3 b — R ik
BEFEEUE , FAE 20 {it4d 50 .60 AL EH S IR T HFERFE]
MIKIE. REXMTRAEXFENHR, & BRFENX 5]
Ui, AT AR T EHEGE FIRER T B X B SCE WA | Bk
PRI, R X AW EYE RS, A B EEET XM
% R B B R A — SCUE A AT — LR T M AR R B
SCHAT— N SRBIBTSE, AR E B0 3 T ik ) — e g

5 ERBEA BN, A B L EES AR, S HIFR
TRk A Y B0 T SO B SR AR R U IE
M B T ST Rk e A b T DA R v [ e g T kTR R
R

B, WRIRI BN SURNT. WANR RN ER R
AR B WIS e BELHERLE A, JeAT R 2 B AT
CEMGISITE, TEEAT T RRN . EXT gk T i AT 4
Pl b, BT Fh £ SCR M RIER, Ui F U E$
 BIRMEANLR. RGBS, Bh UM RE RE N H

2



mEWEE

RN R ANEE NN B RS R T A AR AT A
B E R R, SRR AEERESTZE, RINARELE

B R R AR R AL 3 3 S AL K A TF . B
LK) ST AR AT SR B HE A M PO s A
S 5 0 P BRI AT Lo i 0, (L0 B
SCER. 7 A A — BORAT A 83 R
RESR IS X, —BORA T R 2 E SUR RS RA 1,
RAEH R A A R E X, R TR EEE
B e B T A Bt X, EASFRA H430  SURR LUAT
B AR5 AT B S 5 , B G TAE R B
B U R A S R BOR A2 ST

S5 B TS B, B SO R M I
el e R o A V125 5 S o PR O R T 2.
BE X B O T, B T B AR 5
X — AR FIF R R R BB TH B th . —AA N g
PR T E A A T X B3, 2B 1 702 W1 BT At
T TR Tk M2k, BT EAEE IR OB B
ISR R 33 BRI AR AR AT | W
SNBSS P2 T T R 1 AR, L PR A I e
RHLA0" 47 4 e L L, BB IR A R A
810 H B B S AT RSB, L 20 MR T, B
01, B P IR IR R PR 30 3 X DR T B A e A 30 S
BB X, %, 20 R IRE A £ X R AE R IR 2

3



P Y B E X

i, X XEFEREE b ERXA SR FE XK EIAESR
I LA % KU KB 50 3R AR T S ) i 2K« A SR ) i B i 3 SO
R, FREEBEAPBURM ML, BT REDERR"X
— BRI AR R A LB B OB, RSB
TEMPRIER R PEIEA.

g8 AN F UMIEYSY. A —RANEREEET, #
BEXEALEN EXEGBNFEEM. BERENREHEX
FAER ISR R, EAGEREHE T ST KIE R R EHRER
FEER, ENELMTREREEEREETEHNFENE
o VEEHNEERERNEREI, Rat 280 ENEE
BrEMSHEERETEERKRE, SFMBEERL
BEWE I LR E A E G IHFRSLEE RPN ERE Al LK)
BEN, KEETXACHENRY AIREY RA DK
EHNHEE, XRRN ENFENEERRE, 80 EXBER MW
RPEEFMATTE R, R PR A SR SR, ERWRIEETT
ML P TRE I . RIS FERIBLSCERY -5 F AR A 52
SR SHRERA TERNES . B TERNEFN TG
FERWLI, REFIHRCEMERAN TR T, RE
BRXARMNER FRMTHEETERNER, AT K
B R 1 B3 R ESR B3 — B S F AT AT B R RIEE R E
LSBT HRE, EXFE LT HEREANE"HA T, A
SEk B, AR T N EIE T AR E bk, KOs ESR A S A E A
RH A ERE RS mRENERERE, XA TEERESET
B W RE S N E LR B KRBk . RIS LU, TR RAEG A
M ER A RERNERERACREERSHTHRFAEERBEX

4



181 o

SN, A AR P RAL, TIREER HREK
FR B , A4 B3N 3 SUTE W ER IR P BAL , FT AR BRATT AN S
o B3 RS E MR o TERGRE R RIEE
FIRRUN vh e o 0 85 SR M A 5 b, 1B MR B mp ik B — R
A E B #5402 LA LAt A o A B 3 | B3 3 SR e 3
BEES, ERSWRETER T, BEA TS E D FE S,
W RN HERRES, B E CHER, Eh EREMRER S
YERBIABL, ZihE SGREM R M EAEAEM, Bl E N
HHAANENERRTFEETHTER. X TRAENWNS,
HALHERBIAFI % AP EREFERIE LHANEEKE
Frifms AREEEA ABCEBLEIPE R . (BR#30 F AN BE TR i i
Yok, Nz E BIEEE SN ERA E W RSB, T XA E
A EIRR X BRF 387 A R, M M EA S EARURS A S
— AT ESR S

BT, PEARE LR R SHE, RERTHPRE
SRR R R T B T8 — 5T B 3 7 R R
FSR, A FTESE Pt BE AL S TR , o0t B SR P 2 oK R R ARE
A REEE, BAHOTRILE, 556, RITEERNREEF
RERERRIRSE . FESRBEROARA TS, #ELTKITFEEE
RE, AT AR, 5%, RK BITEER TREMRE
SRR EE MR RIE, IR E RS K, ST E PR
RERLE, A FREARRMG . &5, BHBRE AN E TEE
= MRBFE— PR E— TR . B AT N IRYE,
BaSL B MR IR AL IR | R BT i o B R A s B A SRR F

5



MIEPARID TR

R B O ML A R S BN L B S AL R 4 3 3 o
B ERFS BORRIR A SR R EE B RERZ
Fe BEEREHFT N T NGO, B 5T £k 47
BT e E AL I



Abstract

Economic globalization seems to be an unarguable fact in our
world today. With the productive factors flowing freely from east to
west, civil and commercial disputes increase considerably in this
process, which makes Conflict of Law more important than ever.
China’s Choice-of-Law Rules for Foreign-related Civil Relationships,
that is, Conflict Law codification, is about to be put on the legislative
agenda formally. How to go with the development of Cenflict Law in
recent years,and how to integrate the various choice-of-law methods , is
the most important thing that we should solve. There are four methods
to settle the foreign-related civil and commercial legal conflicts, which
are the substantial, the choice of jurisdictions, the definition of laws
and the autonomy ;those are divided with subjective orientation into the
formalism and the realism, the nationalism and the internationalism,
the unilateralism and the multilateralism. Those methods exist in their
own respective areas, show their own respective characteristics and
play own respective roles,have their own respective demand to the ju-

risdictions. Variety of options displayed in the “isms” that the legal
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pursuit of value and orientation of interest, whi'ch the distinction
between the unilateralism and the multilateralism is the most
representative and significant. The multilateralism won his leadership
for the equal treatment to all nations’ laws in the writings of jurists.
However, Legal practitioners as well as some legal positivist scholars
play great favor in the unilateralism that engages in the lex for
application deeply. The traditional mode of conflict laws represented by
Savigny’s doctrine of “Sitz des kechtsverh altuisses” choice the applied
law through determining the jurisdiction. This model has the inherent
logical structure, in which the contact point is not only the decisive
factor, but also the disadvantages shamed by the people after the 20th
century. The multilateralism method of the choice-of-law aims at the
predictability , certainty and consistency in the application of law , that’s
why it uses rigid, single contact point and ignoring the actual results of
the legal regulation and the social role of Conflict Law. The
unilateralism method gets the praise as much as the criticism. Jurists
may belong to the world, but the law first does the work to their own
country and then the world. With the beginning of the conflict-law-rev-
olutionary in the United States, the change is on the road that from
rules to methods, from unilateralism to multilateralism, from the
substantial justice to the conflict justice. Some scholars call this
process the return of unilateralism, while others call it Conflict Law
crisis. The method of unilateralism as a choice-of-law approach re-
aroused the scholars’ attention in western countries in the 50s last

century. The study on the unilateralism in our country is lack of Mac-
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Abstract

roeconomic , systemic and social , defined in the Statute Theory on the
ancient and the “immediate-application law” today. This article
intends to explore a path of unilateralism to the overall study, “ the the-
oretical foundation— the empirical analysis— legislative discussion” ,
and make some suggestions to China’s unilateral legislation.

In accordance with the aforementioned framework, this
dissertation falls into five chapters,which respectively expound on the
definition of unilateralism in Conflict Law , the historical evolution of u-
nilateralism, justification analysis of unilateralism, the status of
unilateralism in Conflict Law and China’s legislative formation of uni-
lateralism.

Chapter | : The Definition of Unilateralism in Conflict Law.
Choice-of-law process in foreign-related civil and commercial cases is
differentiated as“methods” and*ism” . We shall adopt the“ism to guide
method, method to implement ism ” principle in institutional
arrangements and legal practice. We should study the forms of various
“ijsm” based on analysis of methods,and focus on the unilateralism.
The connotation of unilateralism in conflict law has not a systematic
description yet,though many Chinese and foreign scholars,such as Li
Hao-pei, Han De-pei, Geng Yong, Friedrich K. Juenger, William S.
Dodge, have given their own interpretations of it. After a thorough
analysis of them, the author find that unilateralism is a dynamic
process , which combines methods, tools and general theory to the
priority of the native law and the lex fori embodied in both legislative

and judicial process. There are three models in legislative
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unilateralism, that is, the “immediate-application law” , unilateralist
conflict rules for the interests of the forum, and some “ neutral”
multilateral rules aiming at unilateralism. Judicial Unilateralism is
further divided into general unilateralism and special unilateralism
adopted by U. S. General unilateralism, common in the various
countries , presents itself in the application of the conflict systems and
inherent thinking of judges formed. Currie’s Governmental Interest
Analysis is typical of the special unilateralism of U. S., and is
reflected in the way of subversion of the rules to the method and
express pursuit of government’s interests in judicial proceedings.
Chapter II : The Historical Evolution of Unilateralism. The choice-
of-law of unilateralism is the method to find the lex causae from the
nature of the legal system or the native interests. Unilateralism is the
first choice-of-law, pre-existence back to our horizon with a new
imagination after a period of “latent”. Our predecessors had done a
great deal of effort to the various choice-of-law before the Bartolus’
Statute Theory generally believed the origination of Conflict Law. We
call the period of Statute Theory origin from Bartolus the simple unilat-
eralism, because the concept of sovereignty has not yet created at that
time and the scope and impact is limited involved in the foreign-
related civil and commercial matters. Statutes were divided into two or
three parts by their nature to determine its scope of application. The e-

1

mergence of Savigny’s “ Sitz des kechtsverh altuisses ” made the
unilateralism enter a bleak period ,but unilateralism has never left. For

example , the unilateralism is in the procedure never employed multi-
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lateralism , the unilateralism in the judges’ ideal,and the unilateralism
in legal regime,etc. The middle of last century,unilateralism returned
to the stage with the changes of social relations and state’s functions.
The regression of unilateralism takes on the different models in the U.
S. and Europe. The latter,represented by Germany, adopts the form of
legislative unilateralism embodying dominance of the Constitution to
the system in Conflict Law; The former,just as U. S. , advocates the
model of judicial unilateralism expressing the Government’s interest in

13

the application of laws and creates the principle of “the most
significant relationship” ,the flexible rule.

Chapter [l ; The Legitimacy of Unilateralism. As a choice-of-law
method , unilateralism has a more rational basis than multilateralism’s.
National sovereignty is the theoretical foundation of the unilateralism,
whose evolution is decided by sovereignty’s evolution ,and the needs of
sovereignty determine which “ism” is to be adopted by conflict law.
Legislative jurisdiction is not only an important embodiment of national
sovereignty, but also a key standard to choice-of law method of
unilateralism and multilateralism. Exclusive legislative jurisdiction
demand multilateralism in judicial practice,but concurrent legislative
jurisdictions means unilateralism in judicial practice. Countries will try
to expand the scope of their own legislative jurisdictions, based on the
protection of their interests,which is a direct cause of the existence of
unilateralism. Unilateralism is the requirement of Conflict Law formed

by its own characteristics and determined by its social environment.

Tremendous changes have taken place in the social foundation of
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Conflict Law since the era of free competition when it emerged. As
state’s intervention of economy and welfare state has become a common
phenomenon , the field of civil and commercial matters is not simply a
“civil society” , Great changes happened to the subject, object and
behaviors of civil legal relations. The expansion and increasing
influence of capital demand the state to regulate certain economic acts
to ensure national security and social stability, that’s why the
“immediate-application law” comes into being. In legislation, Conflict
Law is national law rather than international law, which requires it to
serve for national interests. Conflict law is a body of choice-of-law
rules which distinguishes itself from both substantive law and
procedural law—it is more political than private. In justice, whether
the application of the traditional rules or the statutes of Conflict Law,
or judges’ ideas all tend to unilateralism.

ChapterlV ; The Functions of Unilateralism in Conflict of Laws.
The United States and Europe adopted two different methods toward u-
nilateralism, i. e. , revolution v. evolution. Beginning with an analysis
on recent major conflict codifications, this chapter comes to certain
tendencies of recent conflict codifications, which include the
application of softening process and the return of unilateralism in
Conflict of Laws. Unilateralism has become a beneficial supplement to
multilateralism and serves to enhance national political and economic
interests, and the protection of human rights, while multilateralism
focuses on the equal and foreseeable application of conflict rules.

However, unilateralism surely has its boundaries. Connections like
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