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— . BRI W E—F A AR

“EF|” —IAEIL patent JTHLT 3 patens, FH “ML” f “2
7 2. WiE “EH” —ARESEAREE] “Flaz” ® BA”, W
BRFRAXhARY “ATF” “Big” 2. Bk, GHEERFDIRR
ARBTEHRBEYRUEIEFER—A5 Patent A% H. BKH
“Bhi&” XA NTF & LETFRAE “LF1”, LIRSIEANIN LA
HEmRE .0

TEEARBIFE T, EREBBORBELERE T EF AR A 65t
7, MEFRE . EFFT, FHEENTRVELAT, WxrEFRHE
ABAER “BER” X MXFNREAS . REZEXNERERTTE
Bl (EEHR “DFHERE” REBR) BF LRI WP, OHX
MR EZRAXET LTHRARABFER, METHELRUWA KB
BOARBLURBRE. XRPFRERFRWRABE, WELSARNA
BEREHRSMSHTEREEHHE —HEEREHHERATNE K
ZERIE

KEERRFEEHLHGERN “NE” BRERRY “BRFHEA" f
“AAFFBEBFAR.OHE, EREEBRFERLSECHHER L,
RERREREHEEER S EHHENREERN.O

LRSS, EMEHBARBERBEAIEENF. WXL
Uy BrARFICMREMRER R, EEFERNBL RS R
. FHMBHEHREHE, QFEToEBMEAME RS, Fo0r5m T
AW —REATFHE, —RATFHE. ¥AMLFAEEA
it —d, AWEREFEBOAFHBERER, AR “B

0 MAM . FEHPRGE [M] . JE3. SRR ERL, 2007 3-5.

0 EXE. EFNEPHEE—NAERFBENSHEMEH [M] . 63T, K
#, 2007; . FFAFIER [M] . Jbx: HEHARE, 2006

® Eldred v. Ashcroft, 537 U.S. 186, 226—27 (2003) (Stevens, J. , dissenting) ; see also,
Pfaff v. Wells Elecs. , Inc. , 525 U.S. 55, 63 (1998) .

© The Disclosure Function of the Patent System (Or Lack Thereof) . Harvard Law Review.
2005, 118 (6): 2010—2011. !
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B X—ARE. F PP RSERR T A P E ARSI R
M. X FEL BT FIMTRL M A B AL BT, RSB, AR
BEORBAIMAE, HBXEABEMEBEAEL . AXMEEE B
FsRENER, e EERERNRERRR, DUSmEREER
H I BE s vk R A BT ST .

BB BE LA TR B ARE, (BEELMERHE, TR
BEHERNEEE, A—MARERIEE. BB SFHETEC
BR. EREMTERBEAR CERER; B _prB. TFRyHH™
HEM ANHREERER”; BE0ER: YEBENATRIE; HUHE.
BHHEABHATTHR. T RIS R RS = B B A 2R
HRRE LR, BATTHE. A, RIGEZED, AELHGIE
BOIFLRABZRNBERBEER, EY R ARELHE. £~
TR A AR B B B, TA&@Q%%%%%%§%$E X—
2 AR AR LK LA R .

AICEAM R B —IWEFIIEE 1474 F (REHEFE) #HE, &
JEE B UEESEL AR B A P L B, T R R IR MR R,
TRESE, BNT B MR IFENRRE GRS, FRE 2008 £BER
(BFRE) BRATHE T BERFRFGRF S, XERR EEREER
AP RFRBEENE. EEHENBRRRINE, B—HHEOITE,
ﬁ%ﬁﬁ%ﬁﬂ@ﬁﬂ?ﬁﬂ%ﬁﬂ&@ﬁﬁ%%ﬁﬁ% TmaE %% i
BR2H . ZRAPH.

T BAEHBTAEZET: KRR NFE

1. 1474 5 (BT EFIE): BIEBRAR, FRERALTZES "X
WER" heE

A EE LR, B 1474 £ (BEHEFIE), FBEREEF
FEPHBEHERE, EFA5ENE, RPFEERHEENEE.

15 ML REHEZ—GEMAENL, BENBRSEASHEBE, R
BUR R B . 1474 48 3 A 19 H BBt MBERIE T AL E |
F—E R, HEME.

“MREMATEARBE THR, BWIEH., AREREE, X1
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ERE W, HBFRE, URGGEAMREN, RumAIERZR
RANEBIT, AWM AER RSO EN, IREEHE
KB ABIVERT, € 10 EAAREHE S EEMERE M™%, ER
BB A R AR B R R R MR B A, RERAT
Gr A AL AT R R I AL 100 £, FFr BIaBuXMERE .

1474 48 (R EFE) B2 THREFBEEERNTH —ERE,
ZEMEBRTERBHTRCSHEE TJLHEUHX SRR “EHH
{7” (patent custom) . ONZIEHE T W, B € FERBBEICH B
R R B S BB LR, MARIMEIHAL BEHEREN—1TE
BIRER AL TI#E, ‘

HENK CREHEME) MBS EET LIS L LIEER
REBFEILMES, BENREL S OERER, KELTHNERE: 8
—, ERBHEHAXEAR; £, BERZEARES LN HER ISR T
I, XTI ARIBAE L5 SEE - MEBERNREL,
Y4 B MR TR AR, R PR AIMERBERSIXREIE. MRS
BB ARARERERT R, X— B85 SRS R RImER,
BHEARER “EEARE XHEMMESEE. BETR, RREHER
REAFWEFVURBZ RN PEERER, BHFEELREE, BR
WEFBEREEZ A RRELTFNSR.

REGWHLERAZICHEAR. FREATFEED “LHREE" Wk,
WA AR “1449 458 1 TEE T F WA ASLRILE - 98 (John of
Utynam) $E#2F X% (B3I T 7 50 08 20 FH BRI, B
SFEZ IR M EEAN, XSRRBETHHREREAHEEE
LA T ” O Bh R B30 5 1 1 B A S B B %

©® FEdward C. Walterscheid. The Early Evolution of the United States Law: Antecedents
(Part 1), Journal of the Patent and Trademark Office Society. September, 1994, vol. 76, 704—708.

® Mandich, Giulio. Venetian patents (1450—~—1550) Journal of the Patent Office Society. 30
(1948): 166—224. ¥#5|H . BRI . HRHHE-—HUCWHETHREL [M] . JE. %
miy iR, 2004, 147,

@ THH. LHEFEMERREM XM= LEE (EB/OL] http: //www. sipo. gov. en/
sipo2008/ wxtw/ zlwxzsyd/zlwxyi/ wxzs/200804,/P020080403695102059126. doc.
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T 45 98 il BE RS BRAT R

2.1624 £ 3EE (ZEEHY DAV EHESE

Pl &M ERRBRBRGE X, XA RRM™ 4 TR, #
Wb H X EAFREERR ALY R EFSEIFEE L R T LRSI
. O it — AR BE A 17 T s BE VR IA SR HI WY % FI B AL A bk, TR
WHAMRKARGESE. 7 20 ZEKMAFN “TIRKZK” (odious monopo-
lies) RFRIFHAEMRMETRT, HaFmUElXTHE RS
ZERPE (BWERD. WG TEHR LE BN TRk, O

el (ZWTEAD BRI ERTERAL % 6 WEXN TEWFISMY
ME -

“BEFIM. LRNOEMES, FRERSEESEEMEMAER
OB R — A L SE B & BB Tk o S a2 s 1 I 4 D 38
14 FRENT WEFEB AR, e %] 1R300 i TP SRR IR 3 7 A AR
BEREERZEN. FRTRMIEBASNERENEERERE, 75
RN UBHREER, FRERAS, BABER-BREHAR
T,

RIRH 14 £ HREHE N LHIEPRERFRNZ HEITE, ik
FECE FAURA AL R B RE LA BT RA sy~

el (WAL SRR EEAR T R FR TR AR —#EX
M. ERMETEAWETHMEKERE. Bk, TUBRELHNEHIE, BUg
BREFE. EREBRUAREMN 2HR T EFCEBEA I TH, 5%,
XEHTE N G R TA BRI LR HEBGE T —NEARE, HPHFEE
WAEX—BEHEHAES. Aid, REREERLKRER. fHKN.05 1474
F(REIERE) RANEFIBICHAR, (ZEHRME) RAT 2
B, EHBIXTFHEHE T,

HEATEH, XEREEIE S FHE 6 W, EHTERALH, AR
RMCHAENTHMEEE (8 1602 FELFMAER) Wik, B

@ See Darcy v. Allin, 72 Eng. Rep. 830 (Moore 671), 74 Eng. Rep. 1131 (Noy 173), 11
Coke Rep. 86, 1 Abbotts Patent Cases 1 (King’ s Bench 1602) and the dicta of The Clothworkers
of Ipswitch, Godbolt, 252, 1 Abbott's Patent Cases 6, 78 Eng. Rep. 147 (Kings Bench 1615) .

O (EHEHEHK) BHUR LE—RERAE, (BUEMR %6 KO RS TR EH
®. ERE . BHEMBEE (M] . B8, EERRERMIRM, 1985

© FRE . SR [M] . dha: deB il iR, 2007, 3-5.



LRIEBTR 2009

(ZHTEMD) HAEBRXEEEENAS, BUEASR, (ZEEMN)
FIERD, BEMEMABHRE.C (ZEEM) 5B 6 WAFEREN
{BSCRR b A% ] B R A 22T B SR 2 i R B . @ 1624 Y
(ZEMEERLY HEAT T 200 48, 7EHLMRIE, REMNERRER. Hhx
EFIEHTH P REBRARRE, EXBRPIET EHRHBR&E.

=, LHUPEH BRI EZY. EFH
RS T 15 1 B BT LA

EHURARETENERRE N ERUNELRE. FAFKEF

BHBERTER, BEZMH (Gomme) NIXHMEALEILE, AN

=/ 16 40 17 ﬁéﬂ#%ﬂ%ﬁ%%@?ﬂﬁﬂﬂ@%#z—%ﬁ%%
R, @

Doorman X2 £ FRBIRET TR . WEMEE LU, f2R
LRI E, R 16 HHEMm 17 e, RYNSEENEIEN ., B
BEALRGET, £ 16 e, 17 g 18 4, BILH 857 (&A%
017 4], 22BN B N R EN TILRRZ—.

TEf 2B LM E (United Provinces) EFBAKF 297, far22
WERERFFAENBELTHRIEE RN EE. —BH, XEE—
NMERIERHITH . BYINERREZEDRZ—BHERM—EHA; &
B (Models) HHHEXR, HAUgMEREN., HHAH. WEH. E3K

©® Thomas M. Meshbesher. The Role of History in Comparative Patent Law. Journal of the
Patent and Trademark Office Society, 1996, 78: 594, 603.

© [3&] 4%, 1E%JE . Intellectual Preperty Law (2nd edition) [M] . db3: BEH R,
2003 8. '

©® Arthur Gomme. Patents of Invention: Origins and Growth of the Patent System in Britain.
[M] . London: Longmans Green and Co. , 1946 ; 38. [T X%&i#k Arthur Gomme H.] #88.
Edward C. Walterscheid. The Early Evolution of the United States Law; Antecedents (Part 3),
Journal of the Patent and Trademark Office Society, October, 1995, vol. 77, 777. [ F X fai#
Walterscheid, Part 3. ]

O 5ST4FERHEFEM IS (States General) #4L, 283 HEHM HHF 24 (Holland) #2
. G. Doorman (translated by J. Meijer) . Patents for Inventions in the Netherlands During the
16th, 17th and 18th Centuries (The Hague 1942) ; 8
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BRI R B R BB

HHEHFARZRARBR BN, WUURR T 82T5F 800 R8BS
RUCFRUARMNUER, FRWES T HEERHERIFL. B,
PR BEMBRERE 17 HHOERMNET, E2 18 thEFLrAsE
BER. O

Davies 4 17 2 - EEELHE (HMBHRBTHLEH) BEN
—A/MRF, ML T YL NS BERBFERIER, ZHRIHT
B OIS (Davies) KIHHENIRHEE % F B 75 ASE DL 45X — 45 21
T2, HX—HNER T HEE (Walterscheid) H&HE.©

T Z MU BERR R ARE, MEERBEBRERTEE
PAMFHRTHA B EEBHENER. RE2E0— B EEREF
B E, MBREHBTEN. ‘1B HENEEHRRERZEHKE
H, EFH#H—PUBECWEREE. SREDIFREREHALTTE H
%ﬁﬁkﬂﬂ Wg ...... »@

ETFEMERBENEEH, BREKXKE (Holdsworth) BI#fiHbii
“BBRZ AR FEPIEX—F R GRBABESR), REFIRE
AR EI R AR L.” © EXHFRE—RE, HEHEENEE
HAESER—B, HALE, LHEPHEAFENBLE TERES ALY
BER—DEMEORT AR KB MERERZ 5, HEF0
SEMREBREXTEY.

17 22497, EXEEFBRD, BEBRER (aw officer) HB5E 4
BA—FEH]. O 18 HHEY), RETRARFHERBEIRBE, B2kl

©® G. Doorman (translated by J. Meijer) . Patents for Inventions in the Netherlands During
the 16th, 17th and 18th Centuries (The Hague 1942); 22 - 23.

® Davies. The Early History of the Patent Specification, Law Quarterly Review, 1934,
vol. 50, 86, 95. (DAF&j#K Davies 30)

® Edward C. Walterscheid. The Early Evolution of the United States Law: Antecedents
(Part 1), Journal of the Patent & Trademark Qffice Society, September, 1994, vol. 76, 713 ~715.

O ERE . MPTHEL [M] . JbE HABFSRERA, 2007 3-5; BRE . M=
/e B M) . dbs. EEERAE, 2001, 8.

@ William Holdsworth. A History of English Law (London 1922), vol. 11, 427.

® Walterscheid, Part 3, 779.

@ BB (Hulme) HiE, HEERMNARE 16 KA 17 fH424]. E. W. Hulme,
The History of the Patent System Under the Prerogative and at Common Law, L. Q. R. , 1900,
vol. 16, 53, n. 3.
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BRI K, TN 2 —Fh i S E R Ok (Hulme) %
AR SR AT LB IR 1716 4F, (HREE] 1740 FAEAMEERE
ZHBHE—ER.® AN (Davies) IWHTE 1734 FEARLZUHH
oG, (B 1712 S —ER . 1716 FH ZA4EF. 1717 £HERHA
. 1718 EHTIFE FIBERLIZBRI 5. 78 1720 423 1733 F2Z[H]
A 15 HEFIBMLER . O (Gomme) FHIFE 1711 5] 1734 FE I
BT 158 HEF PR BERS R, K 29 HFEREHH.O Kl
(Gomme) FifF— B T RAE RAEESHEABREMEERTE
PR, BRE AN ERBHEEEE TEFEZNEM.©

BRE, YNEFRAEEAENRZE 6 MA BRI EFBEE S, OFR
B CREHE, FTUXARFETREN LRI RBHE XL iF K%
BEESR).

REFRBX LM UEAHES 18 tHeAH, |17 HERHEL
AL BRI R, 1611 Fi—& L EHUH B K H B &
FREEANTX EWEFERSH, MREEER N OEXHLHF,
LH HIE AR SCHF (Sturtevant) ZEHER B ERZT 4 “BR”
(treatise) FEHMER, FHRFEELFIEINZ G —E 0 PORE +—h
EHAMERRIIRAS, JERAMBAT T RN . HEARH 1611 FLHH K
“BR” ERRTERMEE.©

IRXHREE A 1611 FWEF] “igR” BRER THABEA S
Y98 - HEEHT John Nasmith) £ 1711 LML H S AN A E

©® Walterscheid , Part 3, 780.

® E. W. Hulme. On the History of the Patent Law in the Seventeenth and Eighteenth Cen-
turies, 18 L. Q. R., 1902, vol. 18. 280, 283.
Davies 3L, 89.
Arthur Gomme, 34.
Arthur Gomme, 21, 34.
Arthur Gomme, 25. Walterscheid , Part 3, 781. )
Hulme. On the Consideration of the Patent Grant, Past and Present, Law Quarterly Re-
view, 1897, vol. 13; 313, 315. W. Hyde Price, The English Patents of Monopoly (London,
1906), 108, Walterscheid , Part 3, 781.

©® Davies, 366 - 367.
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GRS IR 0 B R R

HEIAERGERIAE.® REEEH—BANE —-BEENEFHIRES
R 1711 42498 « PR FEHPRZMLFULHB. OB 5, hH AEH
“OERED SE-HRNERUAR SR, SR E 1617 EEMNE 1 SEFH
WA . Al 4% R B F B EVR AR R 7E 1852 4E,7@

K1 EEREGIIRTAE - AEEHHER. “ () EBUSF
EHEPRZET, REFZANARRIRARLHN, BITEEAUBEE
AIFMBEAE, FEHMBREXEHBIS, HEETEHEIRZE—B
PR ART AT FHE T EBE Chigh Court of Chancery)”®, ZJ5, fi
RS T RS, HEEHBRE B, OEEX—BRIEHEITHTH
REFIVEHABHIFE.

EHRTEERE, 4% - HE B REEAS A S R BH#R
HEB, AN EEFHBNZAMZEBRALL. XTERRE KM
WE AR BV, BB (caveat), RFERF
e 17 R B R T —FE LR, SR M RN,
A8 - WRBHHEAHEEF R IERFRENEER,. O

WE (ZBEER) B 6 VRS TRTALEERENSE—TRAAUE
F, HRINME “FERIEXRERFT EHE/RRIE HoAb A B R B A %%
BH”  (which others at the time of making such letters patent shall not

use) , WHITEBLE R T T L o A7 it 3 1R Al , (EL L340 £

©® See, e g, Christine MacLeod, Inventing the Industrial Revolution; The English Patent
System, 1660—1800 (Cambridge 1988), 49; H. L Dutton, The Patent System and Inventive Ac-
tivity During the Industrial Revolution 1750 — 1852 (Manchester 1984), 75; Arthur Gomme, 27;
Davies, 87.

® . TFIBGFIER [M] . dbst. AR, 2006 27-28.

© FEE. LREEEFA (M) . dua. B REA, 2006 1-2.

@ Davies, 88.

©® Nasmith #2322 {RB B FXH: “That whereas the common way of fermenting of wash
from sugar, molasses, or grain is and has been by yeast got from brewers of ale or beer, the said
John Nasmith ferments the wash from the above subjects by a yeast, or what is equivalent to it, got
from the fermented wash itself with very little cost, and to as great if not greater perfection. than
when done by the common way of fermenting by yeast from ale or beer. ” Davies, 88 — 89.

® Walterscheid , Part 3, 782 - 791.
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ERE “NMREPEATRACHEMAER, WATEFLF”.OFEL
EXERNERT, ¥HHFPESHABRBOANEAZ 2K, XH™4E
TRABEN 2 FERII 0L AU 5 0080%

A8 - MEFEHFHEFEFEANET RIS TR 8
BB, (BUBIXT BN M ST AN, MEHRIEHEIC U 55X
BRFAHFAELAESEN.® “B e A8 #4aD), B BRARE
AR ESIRERA RSB LML R, ERBUFAFHELMERN."OR
B, FEERRAER, LT3R EF R4 T B85
. LERRBNRBFEFTEFOXNMAEEME (working) K8, TE
A REBF A O

R, EEEEERFHRRARENED. 1787 4F, BREIARN “F
BNBUS ZW 3 B ARFE T KRB KRB R, XMFIE R
B E— R UL 57 .95 1795 4£47#) (Buller) RIBLEBEZERNEHIH
HF B REMANH B AT HXTH” . OFL L, WEEAEY
F——MNEFREL EMEHRAZMNRY, BEFRELTHRAMMMSZ
EREY OB R, B 19 e, $ERREATFHRERERESHE—
OF Fa R

1778 £4E ) Liardet v. Johnson ##HIANRE “REEFEHE LM ERE
B ORE 18 K E M TAHE, BREFEEENEESHTIE/RE
BB (Lord Mansfield) BYBARZWEESREZ—. AAELFN L

@ Edward C. Walterscheid. The Early Evolution of the United States Law; Antecedents
(Part 2), Journal of the Patent and Trademark Office Society, November, 1994, vol. 76, 849,
877.

® Walterscheid , Part 3, 790.

® J. N. Adams and G. Averley, The Patent Specification: The Role of Liardet v ]ohnson
Journal of Legal History, 1986, vol. 7, 156, 160.

® Walterscheid, Part 3, 792.

® Tumer v. Winter, 1 T. R. 605, 99 Eng. Rep. 1276.

® Boultonv. Bull, 2 H. Bl. 472, 126 Eng. Rep. 656.

©® H. 1. Dutton. The Patent System and Inventive Activity During the Industrial Revolution
1750—1852 (Manchester 1984), 75.

® Walterscheid , Part 3, 793, n. 103.

® Huime. On the Consideration of the Patent Grant, Past and Present, Law Quarterly Re-
view, 1897, vol. 13 313, 317.
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LB B B R AR

RYPICR. WATEBEENSFIE/FENERFELENEE.©

SHIEREEEES WO FEN X R AHES, XEEES
FEBEEE FRAEERL: “GINEREHENSRLFTLR= 1
FIRE: - B R REHBRETURSMAFEEZEY., BT RS
BB R R RS B — R R S HARA RTEE I
FRJE 6 Z S5 ] (S R & B e e ARAEREFBIRERZ G, AREM
KRME RRAEHRZAEFHE, SREPRZEEHFH
Ao veeree "OX BN A REELEEXN YUY “BELH” WaRER
z—.9

4nt, BEVABER—NMEY, EARE BRI EA
HABRHETHE. S BEARERE — P ESE: MERERE, ¥
B LT HER: MBKZERBE RN, PAEETEEEH
PR B R PR T B R i Btk S e 451, ©@

Liardet v. Johnson &% T %£S4ER, 18 Xk, Z%édéﬁJmXTﬁ?K
REMMELHES S, TRERBSFHEBRIMTEHEMMEHE, XE2RF—
FHEEE R, @

PO, LA U B R A P B R
—1790 % (RELF )

1.1790 £ (ZEEFZE): HEBHERLERAE

1790 £ (EEEF LY (An Act to promote the progress of useful
Arts) % 2 WXL FULIHSS (specification) 4T THE: “SBAEFIME
BRAEER TLAZERN, MYMEEESFWRL—MBEEEE,
T RWHR . MXWERMNRE. BREEMYENER dnRgs
HIHEBR AR -eeeee VLA BN An s 4N, BRI IHAEH, AS{UAT AR

©® Walterscheid , Part 3, 794.

@ E. W. Hulme. On the History of the Patent Law in the Seventeenth and Eighteenth Cen-
turies, Law Quarterly Review, 1902, vol. 18. 285.

® Walterscheid , Part 3, 797.

©® Walterscheid , Part 3, 799.

® Holdsworth, A History of English Law (London 1922), vol. 11, 428.
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