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Abstract

Can international law be enforced or not? If can, how can it be enforced?
These two questions are the focuses to be studied by this book. As the external
behavior of the coercive . nature of international law, the enforcement of
international law (EIL) is not only the logical result but can be proved by concrete
legal systems. The modern international law can be enforced by -three kinds of
measures, which are unilateral, collective and judicial ones. . The umilateral
enforcement is self-help by states. The collective enforcement is measures taken by
two or more states, especially sanctions by international organizations. Judicial
enforcement is mainly represented in the application of international law- by the
international judicial bodies. EIL will continue to be a dual-system of unilateral-
collective, centralised-decentralised, executive-judicial measures in the future.:

The book is composed of five chapters. «:

The topic of Chapter 1 is the jurisprudential foundation of EIL. EIL means the
coercive measures that states or international organizations take according to
international law to respond the internationally wrongful acts and compel the
wrongdoers to undertake international legal responsibility. These measures ean be
divided into forcible or non- forcible, unilateral or collective, centralised or
decentralised, international or national categories. While the voluntary compliance
is important for international law, -EIL is still indispensable. The will of states to
enforce international law, the restricting effect of reciprocity, the
institutionalisation of international society and the emergence and. development of
Jus cogens eic. make EIL feasible. If we adopt the concept lato sensu of enforcing
law in domestic jurisprudence and consider the number and nature of the subjects
who enforce international law, we can construct the system of EIL measures by
three .pillars which are unilateral, eollective and judicial. . -

Chapter 2 discusses the unilateral EIL (self-help). The unilateral EIL means

the coercive measures that the injured state takes by itself to respond. to the

1
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internationally wrongful acts. Retorsion, countermeasures ( non-forcible reprisal)
and self-defence belong to this category. Retorsion is lawful acts. The latter two
measures become lawful as the result of prior breach of international law. To avoid
the abuse of countermeasures and self-defence, contemporary international law
provides various lawful conditions for them. However, the conditions are not
perfect enough and not undisputable. Especially, the legal system of self-defence
is challenged by the practices of international relations.

Chapter 3 elaborates the collective EIL (,sanctions). The collective EIL
represents the coercive measures taken by twc or more states of international society
to respond to the internationally wrongful acts. Collective self-help ( collective
countermeasures and collective self-defence ) and sanctions by international
organizations ( sanctions by universal and regional international organizations,
sanctions based on general international law and international institutional law) fill
in this. domain. The former is decentralised and unorganized. To the contrary, the
latter relies on international organizations and tends to be centralised and
organized. The UN sanction is the typical model of collective and centralised EIL.
On the one hand, regional enforcement actions impair the global unity of
sanctions, but on the other hand, they will assist the UN sanction. The
membership sanction taken by international organizations according to their internal
laws is useful to maintain institutional order and can be able to perform the function
of EIL. -

Chapter 4 analyzes the judicial EIL. The reason why we regard the judicial
measures- as a single category of EIL is that the international judicial organs and
their measures are different from states and international organizations and the
measures: taken by the latter two. International judicial mechanisms are obviously
apt to decentralise because of the proliferation of international judicial organs after
cold war. Their voluntary characteristic is becoming less distinctive, since more
regional or spevcialised international tribunals have established coercive systems.
The judicial enforcement is embodied in the settlement of international disputes and
the international eriminal sanctions, and focuses on the coercive jurisdiction and
the enforcement of judgments. The law-enforcing attribute of WT'O mechanism and
the criminal punishment by international criminal tribunals are best examples in
this respect.

The theme of Chapter 5 is the developing trend of EIL in the coming



Abstract

international law. In the nascent international law, whose basic subjects remain to
be states, EIL is bound to play a restrictive role. It will not be feasible for EIL to
imitate the mode of World Law or European Union Law promoted by some
international legal scholars. EIL will only be an indispensable part of the more and
more multiple implementation mechanisms of international law, which are at least
composed of such measures as compliance and enforcement, international and
national, voluntary and compulsory, executive and judicial, civil and criminal
ones. As the last resort for the implementation of international law, EIL will be

more and more improved and abundant.

Key Words: enforcement of international law, unilateral enforcement, collective

enforcement, judicial enforcement
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@ XTEBEHAEHIE, TEHFBHS: “compulsory character”, See Enrique de
Ravago Bustamante, The Compulsory Character of Iniernational Law,; International Legal
Theory, Vol. 11, 2005, p.69. “coercive character” , See Oscar Schachier, Intérnational Low in
Theory and Practice, Martinus Nijhoff Publishers, 1991, p.227. XEB# KB E R R EHEF
MWK S (binding force) , MAMER “BHE" —id, :

{® Elihu Lauterpacht (ed. ), Iniernational Law, Being the Collected Papers of Hersh
Lauterpacht, Cambridge University. Press, 1970, p.9. ¥3|H & & (Eﬁ?ﬁ%h&) ez
K At 1998 18, %35 W,

@ [H] ZE&E¥E, X(EMEFE. (BFEHWELBHEE), tﬂ‘.ﬁ-fﬁﬂﬂ'ﬂﬂﬁﬁ: 1965 4§
MR, 55181 B,
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WAEH, FEABERMBHNRGH, BBANERY ‘&%’ . ‘B
B'.70 ARESRPAENSETESRERENEY, EAMNEMIE
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BEMEIEY, HRSIFEMEE.” ©

AN, AT ERENARERERERKERSER. HTRER
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HEEAAR - BHTT (John Austin, 1790—1859) XM E X HWREEEH
R ORET T BB 3T (Manfred Lachs, 1914—1993) 7E { HERE#F)
—BRHER "BRENETEE” @, MEEREXHN “K” EXNBRK
#HE (superior) XHIESH FH (inferior) W—FF “H4” (command)®,
“PREXNS, BUNBENGEN, BUASMRERHERNTTBEE
HBREREEFN " OERNTEX, BREHEEREX LML, REX
ZEiB7E (positive morality) , “REETE AW - R THERERT -
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HER, AHEE “ERE” M “6d” ERAIAMNEEARESEREN
WL, BEEFENTESHERESEARRAEIFRIMARNGERER
RN EREERENIEL. BR, AMIREELHBENEHIN
(efficacy of law) BURIEE, BILAE B 26 v ¥ LA SL R SR RGN 6184 it X4 H B
ERHFEE. “BRELRE - IEVXX -, F 19 oty
FRENERENER, BRSRXHRREERAAITEBET . HANK
REEFHEORRZIMREE, XREE, RSB UENAEBRITE
u&ﬂ2—¢¢%ﬁﬁﬂ%*ﬁﬁﬂ&ﬁ©“%%E%ﬁ?ﬁiﬁﬁ@ﬁ
ERERNEAN, SEAKML, RZHRNHEXE. U8 KERRE
ERRESERENAREANTEEZEABRIABAR.”OANSE LK.
HEFEPH SRR EEENEERE, BP2EZXNGEMNST IR

O AHTEAMEEERENZAE. GRFZHT REAGEVERENEE
IR, Alin, SR TREAMAL (Jeremy Bentham, 1748—1832) BXF B3
(unwritten) EBAFHE, “BABALNLY, MAMREMBR" . See Anthony D’Amato,
International Law: Process and Prospect, Transnational Publxshers Inc. , 1995, p. 3, note3.

@ Manfred Lachs, The Teachers in International Law : teachmgs and teachmg, 2nd rev.
ed. , Martinus Nijhoff Publishers, 1987, p. 15.

@ [X] AW - RINTH, NEF: GRBEMNWE), b EH%HHEMN 2002 4
M, %17, 30 A,

@ [E] A8 - R/HTH, NEF: GEEFNEE), »EEH KM 2002 4
&, %17, 30 |,

" ® Malcolm N. Shaw, International Law, 5" ed. , Peking University Press, 2005, p. 3.
® [E]M FEFSEE, EB. REREE: (AREBFREER), FEELHS
ARt 1981 £EJ, 7 W,

@ Peter Malanczuk, Akehurst’s Modern Introduction to International Law, 7% ed.,

Routledge, 1997, p. 5.



