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STUDY ON THE LEGALITY
AND COMPENSATION
SYSTEM OF URBAN HOUSE
DEMOLITION IN CHINA

By Liu Peipei
East China University of Political Science and Law

Abstract; Thanks to the rapid and sustainable development of economy as well as
the urbanization, China has witnessed profound change. At the same time, the
demolition has come along with the process of city restructure and planning. The
essence of urban house demolition is just a forced contract between government and
households based on the state power. Dissatisfaction and doubts are produced by
households about compensation principle, scope, and standard because of the legal
loophole. So it’s necessary to do studies on the legality and compensation system of
this issue and present legislative proposals focus on the realistic problems. The
author conducts a project selecting Longyan city in Fujian province as experimental
unit and do some research about the issue of urban house demolition. In addition,
this study is supported and financed by ECUPL and AllenéOvery Law Firm.

Key words: urban house demolition, public benefit collection, public interest,
Legality, compensation system, anomy and reconstruction, hearing and estimation
system

A. Introduction

As a result of modernization and urbanization, the demolition of old-styled
houses has been unavoidable. Since 1980s, China has entered into a period of
city expanding and massive redevelopment of old districts with an increasing
number of dilapidated houses being torn down for modern houses and the
incredible need for building and upgrading modem cities. However, for all sorts
of reasons, the compensation for demolition is not officially regulated and lacks
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criteria system Dissatisfaction and doubts are produced by households relocated
about compensation principle, scope, and standard because of the legal
loophole. As a postgraduate student as well as the president of Jurisprudential
association of Youth which is one of best association in our university, I feel a
real sense that I should undertake the guarantee task of people’s interests as my
responsibilities, so I conducted a project focus on the issue of demolition. Our
research group stepped into an old district in Fujian province and did the project
by means of various methods including field trip, questionnaire survey, face-to-
face interviews, consultation with the local government and the parties
concerned, providing legal aid to the households who suffered damage due to
demolition and so on in order to obtain an in-depth knowledge of the demolition
issues, taking what we have learned into practice and turning in the research
report and advice to the local government, ultimately helping the interested
person in the old district and making some contribution to the common weal
projecis.

B. Statutory Background

In accordance with the principle of the ownership being separated from the
right to the use of the land, the land belongs to the state which can’t make full
use of it for development and construction. So the state established the system
whereby the right to the use of the state-owned land in the urban areas may be
assigned and transferred in order to achieve the maximum extent of allocating
resources effectively and reform the system of using the State-owned land in the
urban areas, rationally develop, utilize and manage the land, strengthen land
administration and promote urban construction and economic development. Any
company, enterprise, other organization and individual within or outside the
People’s Republic of China may, unless otherwise provided by law, obtain the
right to the use of the land and engage in land development, utilization and
management in accordance with Chinese related laws and provisions. Since a
considerable portion of the right to the use of the land closely linked to the house
on it, the country established the house demolition system besides the land
expropriation system based on the consideration of ownership and the right to
subsistence of households when the land is needed by the country because of
construction, Urban house demolition is an issue widely concerning laws and
regulations, the function of the government, public rights and so on, but the
issues mentioned in the introduction above has contributed to the threat of the
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stability of society and relations between the citizens and the local government
and has brought about conflicts, which are gradually being intensified. As it
shows by the survey we have done, up to 69% of the related households say they
are will to be relocated provided they get reasonable compensation; slightly over
16% of the interviewees put it that they will cooperate with the government since
it is contributing to the country. Only a small fraction of people are determined
to stay and refuse to be relocated (5% ). A proportion of 10% show their
hopelessness that they can do nothing if the government is to carry out the
demolition project. When asked about the plan after demolition, about 63% of
interviewees are full of confidence of being better life, while 37% of
interviewees worried about the future life and the most important factors they
were anxious are the scope and standard of compensation. So how to safeguard
the legal rights of the households relocated due to demolition and improve the
relation between the government and local people in terms of sustained economy
growth and future development of the city have great important significant to
theoretical and practical circles.

C. Investigation & Analysis

1. The Foundation and Premise of Urban House Demolition
and Its Current Situation

1.1 Public Benefit Collection of Real Estate: the Nature of Urban House
Demolition

The Article 22 of the Amendment to the Constitution of PRC passed in 2004
rules that the state may, for the public interest, expropriate or take over private
property of citizens for public use, and pay compensation in accordance with the
law, which is the first provision of Chinese Constitution on the issue of public
benefit collection. Similar legislation can be found in Article 42 of Real Right
Law of the People’s Republic of China, “In order to meet the demands of public
interests, it is allowed to requisition lands owned collectively, premises owned
by entities and individuals or other realties according to the statutory power limit
and procedures. When requisitioning the premises owned by entities and
individuals or other realties, it is required to compensate for demolishment and
relocation in accordance with law and protect the lawful rights and interests of
the owners of the requisitioned realties; when requisitioning the individuals
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residential houses, it is required to guarantee the housing conditions of the
owners of the requisitioned houses. ”

Notwithstanding, expropriation is the reflection of posing certain restrictions
to the protection and execution of the private rights, it must be carried out for the
public interest and should be restricted within certain range and certain basis in
accordance with the law above, what’s more, compensation system is also
demanded. However, the provisions are of principle and a lot of problems
unsolved remains in reality although there is really a progress compared with the
original situation that there is no distinct divide between public expropriation and
commercial expropriation, besides, urban house demolition is excluded from the

scope of statutory public expropriation.

1. 2  The Criteria of Public Interest Can Be Formulated with the
Perspective of Procedural and Substantive Law

Expropriation which lack of public interest is a kind of violation to
constitution; moreover, it can’t be seen in accordance with constitution even if
compensation is paid, so it’s important to give exact definition to public
interest. © However, there is no law giving certain concept about “ public
interest” , 68.2% of interviewees think the demolition exists around them aims at
the public interest, while the remaining 31. 8% of interviewees have qualified
opinion about this by our survey. Therefore, how to define the public interest is
the key to the premise of demolition. It is well known by Kelsen school on
behalf of positivism that only legalized the state’s purpose can define the concept
of public interest whose value appears after it is admitted by the state. @ In the
light of Germany classical expropriation theory, there must be public affairs
existing in the activity of public benefit collection, such as hospital, school,
hydraulic engineering and so on and the ownership of the expropriation’s object
should be transferred to public affairs when the expropriation is done. ® It is
believed by the author that we should take the related factors such as political,
economic, social and cultural into consideration and use a number of substantive
and procedural provisions to prevent the state from infringing private right by

@ Li Lei, Simple discussion about the deficiency of expropriation system of constitution, Journal of
Sun Yatsen University ( Social Science Edition) , Vol.2, 2002,

@ Chen Xin-min, The basic theory of Germany public law ( volume 1), Shandong People Press,
2001, p. 186.

@ Wang Ke-wen, Research on the legal issues of urban demolition, Law Press China, 2007, p. 18.

4



misuse the concept of the public interest.

1.2.1 Substantive Criteria Can Be Presented with Material Things

From the substantive aspect, as pointed out by Scottish philosophy David
Hume in his works An Enguiry concerning the Principles of Morals, the public
interest must be shown with material things otherwise it will be something
fictitious. © The characteristics of public goods provide an excellent reference
standard for determining the authenticity of the public interest. Public goods
whose goal is to meet the basic needs of society have a strong feature of public
and non-profit, which appear non-competitive, repeated consumption,
commonality and universality in the consumption. It’s not difficult to find that if
a project of demolition has the feature of “ non-competitive”, “ repeated
consumption” and so on, plus the ultimate goal is to satisfy overall development
needs of the people and the state, we should admit it has the nature of public
interest although some additional non-public benefits achieved in the
implementation of public interest simultaneously.

1.2.2 Hearing and Transparency'Are Demanded by Procedure

From the other aspect of procedure, since public interest consistent with the
entity standard may be damaged individuals’ benefit because of violation of
procedural justice, the authority possessed binding force as well as specific
confirmation procedure are indispensable in the process of conforming public
interest. Public participation and public interest confirmation reflected in both the
legislating and implementation process are required to set up in order to judge the
nature of a certain house demolition project. For one hand, the government and
the related bureau should open ears to the public, for instance, holding hearing is
a good way to guarantee the smooth way for the public to voice themselves and
there is no doubt it’s contributing to the smooth implementation. On the other
hand, the government should bears the burden to keep transparency during each
process to the public, that is to say, the duty of disclosure can' make sure more
people are aware of what the government is doing while public hearings can
never include all people with their administrative region.

@ David Hume as author, Zeng Xiao-ping as interpreter, An Enquiry concerning the Principles of
Morals, The Commercial Press, 2002, p.45.
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