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The Nature of Law

The Nature of Law and Legal Theories

Americans have always had ambivalent feelings about law. Our rhetoric is full
of noble ideals such as “equal justice under law” and the “rule of law.”! We pride
ourselves on having a “government of laws, not men,” and on the assertion that “no
one is above the law. ” At the same time, disregard for the rule of law has been part
of our political tradition. We are a nation born of violent revolution, and during our
frontier period vigilante groups often took the law into their own hands Even in our
own time we debate the role of CIVI| disobedience® in the civil rights, animal rnghts,
abortion, and antinuclear movements.

In many ways the questlons we ask ourselves about the nature of law are the
same ones we ask about our pol|t|cal system and about society at Iarge How do
we account for the conflicting attltudes Americans have thard Iaw? How can
persons who are law abiding one minute turn into a lynch mob- the next? How can a
nation founded on the basis of its citizens’ “inalienable rights” systematically deny
those rights to African Americans and other minorities? How can we explain these
contradiction's? The answers to these questions are not easy, but we can begin to
understand the paradox by fooking at three approaches to the nature of law.

¥ Natural law' approach

Natural law theorists believe that the laws that govern relationships among
people, like the laws that govern the physical universe, are sown in nature. These
laws are eternal and immutable, just as God, the source of all law, is eternal.

P HteE L KE AT R D> 1
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Natural law is often referred to as a form of “higher law” to distinguish it from
lesser—that is, man-made—law. Natural law has moral overtones, and those who
invoke it often call it “God’s law”. Ascertaining just what is and is not God’s law
can be risky business, but its advocates echo the belief of Justice Potter Stewart®
that they “know it when they see it”.

Appeal to natural, or higher, law provides a justification for civil disobedience.
For example, if one’s conscience tells one that war is morally wrong, then one has
a moral obligation not only to resist induction into the military, but also to commit
overt acts of civil disobedience in order to raise the consciousness of the community
about the evils of war. It was by appealing to the conscience of society that
Mahatma Gandhi and Martin Luther King, Jr., were able to make both those in
authority and the general public see the immorality of colonialism and segregation.
Proponents of animal rights have attempted to make the quéstion of treatment of
animals, especially during laboratory tests for drugs and cosmetics, into a moral
issue that justifies admittedly illegal behavior such as sit-ins and breaking into
facilities to release animals. Invoking this higher law is one way in which a minority
can hope to convince the majority to change its mind by appealing to the majority’s
sense of morality.

A discussion of natural law inevitably leads to the question of whether it is
possible to “legislate morality”. If by Iegiélating morality it is meant that law can
change a person’s values, then law obviously cannot legislate morality. A law
prohibiting gambling is unlikely to prevent someone who sees nothing wrong with it
from betting on the Super Bow!®. In such a case the law has altered neither the
person’s values nor his or her behavior. Among those persons who choose not to
gamble are those who refrain from doing so out of fear of punlshment rather than a
conviction that gamblmg is “immoral”.”

It would be wrong, however, to conclude that law has no impac.t on morélity.
A generation or two ago, many Americans thought it was perfectly acceptablé o
use the law to force African Americans to attend separate public schools, drink at
separate water fountains, and eat at separate restaurants. Bu>t most younger
Americans today are surprised to learn that such laws ever even. existed.
Undoubtedly, years of civil rights and antidiscrimination laws have changed the
views of many Americans about. the morality of racial segregation. It is in this sense
that law can indeed legislate morality.

2
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¢ Positive law® approach

A second approach, positive law, is the belief that law should simply reflect
the will of the majority. Law is stripped of any moral overtones and boils down to’
the old adage, “Might makes right.” Despite the immorality of segregation or
colonialism, if a majority wishes to have a segregated society or a colonial policy,
then they may have it. Those who disagree with the law can certainly work within
the democratic process to change it (albeit :an unlikely occurrence), but they must
accept it as the legitimate reflection of the will of the majority. Under no
circumstances may the minority resort to unlawful methods to effect change. The
law, then, becomes whatever a majority, wants at a particular point in time.

* Sociological approach

The sociological theory of law' holds that law represents a reflection of the
values, mores, and culture of the society that produces it and that as the society
changes, the law will also change. For example, we have seen tremendous change
in our own society as a result of the women’s movement. As traditionai views of the
role of women have changed, laws dealing with the rights of women in employment,
pension plan,'' credit, and child support'? have changed to kesp pace. Although the
law may lag behind a bit, it eventually catches up and reflects society’s prevalent
views, ‘ ‘

The sociological approach is even more evident in our view of criminal
behavior. Criminal law, you will recall, defines what type of behavior is antisocial
and therefore proscribed. Some behavior is wrong in itself and is almost universally
condemned. Other acts are wrong merely because they have been prohibited. At
one time the manufacture and sale of alcoholic beverages were against the law, but
after some experience with Prohibition'*, the measure was finally repealed. Today,
gambling is still illegal in many states, but society’s views are changing. Once
restricted to Nevada and New Jersey, casino gambling is now permitted in
Colorado. Mississippi, Louisiana, and New Mexico, to name just a few states.
While the debate continues over the morality of state-sponsored gambling, people
are beginning to view it more as acceptable entertainment and less as an unlawful
act.

How would each of the three approaches just described deal with an issue such
as homosexual marriages? The natural law theorist might argue that such marriages

3k giE A HH D> 3
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are a sin against God, violate natural law, and should not be legalized. The
positive law theorist would argue that the morality of homosexual marriages is
irrelevant; a majority of people are still opposed to them (assuming this to be
true), and they should therefore remain illegal. The advocate of the sociological
approach would argue that while our society is not yet ready to accept such
marriages, a more tolerant atmosphere may prevail at some future time.

In a sense, American law encompasses all three of these approaches. The
resulting paradox is the same one that is inherent in our political system and in
society in general; On one hand, we believe that law should reflect the will of the
majority; on the other hand, we-accept the notion that minorities also have rights
under the law. It is a source of frustration to many who wonder why we permit flag
burning if a majority of Americans oppose it, and why we do hot have prayer in the
schools when a majority favor it. Is the Jaw a manifestation of the majority’s will or
isn’t it? Reconciling this paradox is never easy and seldom satisfying.

(1,293 words)

> Words & Expressions

ambivalent /ambi'valent/ a. having opposing attitudes or feelings towards
a person or thing( & E %) F & &

rhetoric /'retorik/ n. B4, 5; 84045

assertion /3safon/ n. a forceful statement or claim £ 2,8 %

disregard /disrigad/ n. : lack of proper attention to or respect for sb.
or sth. Z#; E4

vigilante /,vidzileenti/ n. (B)ERSLA . L2 HLAR

disobedience /disobi:dians/ =n. not obeying R , ik

abortion /aboifan/ n. > W

at large : as a whole; altogether(4% F A 144535 5 ) & A
W, &8 e; K 3

law abiding /lorbaiding/ a. obeying laws F ik #

lynch /lintf/ n. & v, () Faf; FaF] 45

mob /mob/ n. a large disorderly crowd, esp. one which is

violent 2R, LK, 542 4
PSS
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inalienable /in'eilisanabl/ a.

paradox /'peeradoks/ n.

theorist /'Giarist/ n.
eternal /itomnl/ a.
immutable /i'mju:tobl/ a.
lesser /'lesa/ a.

overtone /'suvataun/ n.

invoke /in'vouk/ wt.

ascertain /aesatein/ v,

justification /d3astifikeifon/ n.

induction /in'dakfen/ n.
overt /'suvait/ a.

morality /meralati/ n.

immorality /ima'ralati/ n.

segregate /'segrigeit/ vt.

segregation /segrigeifon/ n.

proponent /prepsunant/ n.

admittedly /odmitidli/ ad.

which cannot be taken away (3§ # ¥F) XK 4
k5 W, RTHEH

sth. or sb. with seemingly contradictory
qualities or phases HH B F HEH LW A (H.
TH ¥

a person who forms or studies the theory of a
subject &

lasting for ever; without beginning or end %
B RAH

unchangeable R T & T #; K158y

of less significance; of lower status & 2-#3
(often pl.) things that are suggested but not
shown or stated clearly 7%

‘to appeal to or cite as authority # 3] ;4 A

" to discover (the truth about sth. ); to make

certain &, F ¥, AL
just, lawful excuse or reason for acting or
failing to act EE B ¢ 8
(%) 4238
(of beliefs or actions) public; not secret 2749
conforming to ideals of right human conduct
W (TAHF) A
FER); FiE&ATH
to separate or keep apart, esp. keep different
races in a country apart(# )& &
the separation of a social or racial group from
others, by laws that forbid them from using
the same schools, restaurants, buses, etc. #
HGE
one who supports or argues in favor of sth. ;
advocate X & ; WMP ;P #
as has been or must be admitted 2 A3k , 8 X ,
AT EHFiRM
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sit-in /'sitin/ n.

legislate /'ledsisleit/ v.

legislation /ledzisleifan/ n.
gambling /'gemblig/ =.

refrain /rifrein/ vi.

water fountain

an act of sitting in the seats or on the floor of
an. establishment as a means of organized
protest # 4 (H L)

to enact laws or pass resolutions via
legislation,in contrast to court-made law; to
create, provide,or bring about by making laws
THGHMAEARLE; AL EEA

(R

(from) to hold oneself back from doing sth. ;
not do &4k ; £ #)
CETFAXBHG)RRAXKAKE

antidiscrimination /zentidiskrimineifon/ n. B A

adage /'=did3/ n.
albeit /o'bisit/ conj.
legitimate /lidstimat/ a.

mores /'moreiz/ n.
prevalent /'prevalant/ a.
antisocial /zenti'seufal/ a.
proscribe /praskraib/ vz.

repeal /ripiil/ ve.

casino /ka'simnau/ n.

homosexual /homasekfusl/ a.

an old wise phrase; proverb # % ;&
(formal) although; even though &4, Bp &
correct or allowable according to the law or
generally accepted standards of behavior 4~
#; 42, ELH

(pl.) the moral customs of a particular group
R, 91K

generally or widely accepted, practiced, or
favored; widespread & 4749, B 4765 ; 38 69
RALH; HETARALY

ban; forbid, esp. by law ik

to do away with (a law) g, @ik
FTHRENR(—H G EWARG R HR);
B % ‘

Bl % )

homosexuality /homasekfuzliti/ n. Bj# &

legalize /'lixgolaiz/ vz,

tolerant /'tolarent/ a.

encompass /inkampas/ vt.

to make legal 1 4 &4k
showing or practising tolerance ¥ 54,5 %4 69
to include or be concerned with ( a wide range

of activities, subjects, ideas, etc.); to

comprise &4, 6,35
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inherent /inhiarant/ a. (in) belonging by nature or habit B A &; A
A

manifest /'maenifest/ vt. to show (sth. ) plainly B & ;&%

manifestation /mznifesteifon/ n, the act, process, or an instance of manifesting
iﬁ‘"ﬂtaﬂ ;iﬂ.('ﬁﬁi)

reconcile /'rekensail/ vt. to restore to harmony or friendship 4% b ; 4&
#a R

1. “The rule of law”, a legal principle of general application, provides that

E o " - R oy g e

decisions should be made by the application of known principles or laws
without the intervention of discretion in their application,

2. Vigilante groups (¥ £ ; I@ L4 FHHH) are volunteer organizations who try
by unofficial means to keep order and punish crime in an area where an official
body either does not exist or does not work effectively. A vigilante is a
member of such an organization. . v

Frontier settlements in the United States often lacked establlshed law
enforcement agencies and, instead, exercised summary justice through
vigilantes, Western pioneers punished murder, rape, horse thievery, and
other capital crimes by lynching.

Lynching means putting to death (as by hanging) a person thought to be
guilty of a crime without due process of law. Most known lynchings in the
United States have taken place in the South, Before the American Civil War
(1861—1865), most lynching victims were white and were usually
abolitionists or others who worked to end the system of slavery. After the
1880s most lynching victims were black. Lynching has declined considerably
during the 20th century. In the 1960s, however, several bebple attempting to
secure civil rights for blacks in the South were killed by lynch mobs.

3. Civil disobedience (JE B B ® $i) is collective refusal to obey civil laws or
decrees. This refusal usually takes the form of passive resistance. People
practicing civil disobedience break a law because they consider it unjust and
hope to call attention to it. In his essay Civil Disobedience (1849), American

author Henry David Thoreau set forth the basic tenets of civil disobedience for
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