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Preface

This book has been long in gestation. Originally conceived as a book for the students of
China University of Political Science and Law (CUPL) who attend my private international
law class taught in English, it has developed to a significant deeper study. It is now a work
that is hoped to be of great interest to both foreign conflicts and comparative scholars
interested in Chinese private international law and Chinese scholars and students who are
expecting to deepen their understanding of private international law from the perspective of
comparative law. :

As we know, private international law aspires to provide solutions to disputes that
have legal implications involving more than one sovereign. It answers three questions that
usually occur in international civil and commercial disputes, namely, (1) jurisdiction (will
a court of a particular state or nation take the case?), (2) choice of law (what law will the
court apply if it does take the case), and (3) recognition and enforcement of foreign
judgments (can other states and nations be expected to honor the judicial determinations of
the court that decided the dispute?).

It is believed that private international law exists because of the existence of separate
municipal systems of law, and because of the cross-border civil and commercial activities
that bring together elements relating to different countries. In a globalized world, private
international law, needless to say, will be of more importance in international exchanges.

After many years of rapid development, China has undeniably played a significant role
in international community. It is estimated that China will surpass Japan in the year of 2010
to become the world’s second largest economy. Within such a setting, Chinese private
international law has been gradually developed and modernized, and quite a few
breakthroughs in the area of law are observable in the past few years in order to adapt to
the new situation that China finds itself is facing. However, China’s private international
law remains more or less mysterious to many foreigners, despite the fact that China has
been opening up to the outside world for more than three decades and the presence of
foreign business companies in China has increased by leaps and bounds.

Several factors may explain this seemingly paradoxical phenomenon. Firstly, Chinese
private international law, by far, has not been codified. The current conflicts law legislation
in China is scattered throughout different laws and there is clearly a lack of systematic form.
Secondly, the lack of updated law report system contributes to the widespread unawareness
of the recent development of private international law in China. Thirdly, the absence of an
updated and comprehensive academic book on Chinese private international law written in
English also adds difficulties for the systematic understanding of Chinese private
international law for the foreign scholars and lawyers.

This book attempts to fill the gap and to be the first monograph written in English that
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explores both doctrinal and pragmatic aspects of Chinese private international law. It is
devoted to providing detailed and in-depth analysis of the current conflicts rules in China
concerning jurisdiction, choice of law and foreign judgments and awards in civil and
commercial related disputes, and to carrying out updated case analysis which could discover
the judicial practice in the Chinese People’s Courts. In detail, the book is divided into nine
chapters plus an annex, totaling 220,000 words approximately.

The opening part is “Introduction” which provides an overview of the prerequisite
theory of private international law where its name, scope, nature, definition, raison d’etre
and sources are discussed.The relevant Chinese doctrines are introduced as the emphasis.

Chapter Two is entitled “Historic Survey”, which consists of three sections, i.e.,
European Continental History, Anglo-American History, and East-Asian History in which
the historic development of Chinese private international law has been systematically
elaborated. This chapter is important, insofar as modern private international law has been
strongly influenced by its own history.

Chapter Three, “Subjects of Private international Law”, mainly discusses the
nationality and domicile of two categories of subjects: natural persons and legal persons as
one category, whereas states and international organizations as the other. China’s position
and practice on the immunities of states and their property have also been thoroughly
analyzed in this chapter.

Chapter Four is “Jurisdiction of Courts in International Civil Litigation”. This chapter
contains three sections. Section one provides a comprehensive exegesis of the basics of
international civil jurisdiction. Section two analyzes international civil jurisdiction in the
United States from the perspective of Chinese lawyers. Section three summarizes and
analyzes the current Chinese legislation and judicial practice on international civil
jurisdiction; thereafter it provides comments and suggestions.

Chapter Five, “General Part of Conflicts Law”, examines a number of conceptual
issues recur in discussions of choice-of-law problems such as characterization, renvor, proof
of foreign law, evasion of law and ordre public reservation where the relevant Chinese
theory, legislation and judidial practice have been analyzed in detail.

Chapter Six, the core of the book, is entitled “Selected Areas of Conflicts Rules. This
chapter focuses on conflict rules that scatter through various Chinese laws whose balance
will be devoted to a survey of selected areas of Chinese conflicts rules, scrutinizing the
relevant legislation as well as judidal practice and, providing systematic comments. The
conflicts rules for capacity, contract, tort, family issues, succession and property are
selected as the topics of discussion in this chapter. The highlighted areas are chosen partly
for their importance in terms of their effect on the relationships between China and other
states and between Chinese citizens and foreigners, and partly because of the lack of
available materials other than these subjects.

Chapter Seven is “Recognition and Enforcement of Foreign Judgments” which includes
two sections. Section one provides an overview of the recognition and enforcement of
foreign judgments where the definition, the theoretical bases, and the conditions and
procedures of recognizing and enforcing foreign judgments are explored. Section two
addresses the recognition and enforcement of foreign judgments in China.
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Chapter Eight, is “Recognition and Enforcement of Foreign Arbitral Awards” which
reviews, infer alia , the distinction between recognition and enforcement, the regime for
recognition and enforcement of foreign awards in China and, the application of the New
York Convention in China.

Chapter Nine, the closing one of the book, is “China’s Codification of Conflicts Law:
Latest Development”. As its heading suggests, this chapter attempts to describe the latest
efforts made by Chinese conflicts scholars and legislators in enacting China’s long-expected
conflicts code, and to provide an objective and comprehensive analysis of the latest draft of
the code. It should be noted that I have tried to state the draft as it stood on 30 April 2010,
although it may be possible to take account of certain later developments when correcting
proofs.

As Morris said, “law books are like babies: they are the greatest fun to conceive, but
very laborious to deliver”, I have to concede that the writing of this book has turned out to
be an extremely difficult task. During this period, I am seriously ill which almost forces me
to give up, and more unfortunately, just before I finish the book, my grandparents passed
away successively who had been awaiting me to come back to hometown till their breath;
however, I let them down, since my parents conceals the fact from me who worry that my
health would deteriorate if I knew the sad news. What I can do now is to dedicate this book
to my dear grandparents who must be watching me with smiles in heaven.

It should be emphasized that I am grateful to many professors, colleagues and friends
who help along the way. My greatest thank is to Professor XIAO Yongping ( Dean of Wuhan
University School of Law). I was in the very fortunate position of having him as my
supervisor when I was a PhD candidate at Wuhan University. His instruction and generous
assistance can not be overstated. His influence can be seen throughout my academic career,
including this book.

I also owe a special debt of gratitude to Professor HUANG Jin ( President of CUPL). He
was my respected teacher when I was a student at Wuhan University whose scholarship and
personality deeply affected me. Dramatically, fours years after I joined the faculty of CUPL,
he was appointed as President of the University in 2009. Since then, I, again, have the
access to seek instruction from him frequently. His continued guide and support are and will
be treasured by me for always.

Many thanks must also go to Professor MO Shijian ( Dean of School of International
Law, CUPL). He was one of the few persons who read the draft of the book; his advice is
invaluable. I have also immensely profited from countless conversations with scores of
colleagues and scholars. Directly, or indirectly, they helped me with this work. They
include Professor SONG Lianbin at Wuhan University, Professor DU Xinli at CUPL,
Professor Kwang Hyun SUK at Seoul National University, and Mr. HUANG Wei of People’s
Bank of China.

Finally, I must acknowledge the sacrifices of my parents and wife. Any scholar’s
commitment to a project of this sort comes always at a substantial cost to one’s family. I just
hope that the costs have been modest enough, and compensated (to some degree) with my
attention, respect, and love.

As always, I fully accept responsibility for the errors and omissions found in this book.
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Despite my best efforts, I am sure some will be identified. What I can only hope is that a
gentle and patient reader will find it a useful contribution to the understanding of Chinese
private international law from the perspective of comparative law.

HUO Zhengxin
May 2010
Seoul, Korea
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Introduction

Chapter One

We are living in a globalized world where human affairs freely cross national
boundaries; we are living in the world where exist a number of separate municipal systems
of law that differ greatly from.each other. Therefore, we need a kind of law to reconcile
sovereignty and the exigencies of international transactions. Private international Law is just
what we need. It comes into play when the issue before the court affects some fact, subject
matter, or transaction that is/are so closely connected with a foreign system of law as to
necessitate recourse to that system.® It has, accordingly, been described as meaning “the
rules voluntarily chosen by a given State for the decision of cases which have a foreign
complex.”® This Chapter provides an introduction to private international law, this

important yet perplexing subject, where its name, scope, nature, definition and raison
d’etre are discussed.®

1.1 Name, Scope and Nature

1.1.1 Name

From the perspective of comparative law, “private international law” and “conflict of
laws” are two usual titles of the subject. The expression ° private international law’ is
thought to have been first employed by Joseph Story and is commonly adopted in most civil
law countries. However, at the end of the 19th century, the influential jurist A.V. Dicey
chose the title “conflict of laws” for his treatise upon the subject. Since then, the expression
“conflict of laws” has tended to be used in common law countries.® Objections have been
raised to both the title “ private international law” and “conflict of laws”. The former is

@ Private international law is inseparably connected with the widening of international trade and
economic, scientific-technical, and cultural cooperation. The rules of private international law have an
important role to play in the legal regulation of this cooperation, the significance of which grows as
international economic links strengthen and as new organizational forms in various fields of
international cooperation develop.

@ Private international law centers on disputes and transactions that have legal implications
involving more than one sovereign. To be more specific, this branch of law aspires to provide solutions
to international or interstate legal disputes between persons or entities other than countries or states as
such. THOMAS BATY, POLARIZED LAW 148 (1986).

@ 1t should be mentioned that though the importance of private international law is widely
recognized, there is an astonishing lack of consensus on its name, scope and nature, which constitutes
an outstanding characteristic of our subject.

@ It is very interesting to note that the phrase “private international law” , which is now widely
used in civil law couniries as well as in England, was coined by Joseph Story, an American judge and
professor; while the term “conflict of laws” , or “conflicts law” (or simply “conflicts” ), which is used
in common law countries except England was invented by Dutch authors. See FRIEDRICH K. JUENGER,
CHOICE OF LAW AND MULTISTATE JUSTICE 4,19 (2000).
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open to criticism in that it can lead to confusion with public international law and does not
properly reflect the fact that the subject embraces the difficulties that arise when one state
incdludes more than one jurisdiction, such as China and the United States. Likewise, the
latter is misleading in that the entire object of the subject is to promote harmony rather than
conflict between the different legal systems of the world.®

Nevertheless, the author submits that as both titles have long been used throughout the
world and as nobody has found a better one, it hardly seems worthwhile to devote further
thought to this merely terminological issue.® For this reason, the two terms are used
alternatively in this book without actual difference in meaning.®

1.1.2 Scope _

The scope of private international law is another issue that invites debate, and the
following discussion is a tentative description of the different arguments on this issue from
the perspective of comparative law.

1. Common Law Approach

In common law countries, conflict of laws, or private international law, is a body of
rules designed to détermine whether domestic or foreign law is to be applied when a
domestic court is faced with a claim that contains a foreign element.® The peculiarity of
private international law in common law doctrines is that it has no material content, in the
sense that it does not provide any immediate solution to a particular dispute, but merely
indicates the legal system which is competent to provide the rules to be applied.®
Specifically, conflict of laws in common law countries poses three questions; or to put it
another way, here are three main aims of this subject which are as follows:

® First, to set out the conditions under which a court is competent to hear an action.
This is the question of jurisdiction.

® Second, to determine by what law the rights of the parties are to be ascertained. In a
contract dispute, for example, it is necessary to determine the law governing the
contract (its ‘ applicable law’ ). This is the question of choice of law.

e Third, where a dispute has been litigated in another country, to specify the
circumstances in which the foreign judgment can be recognized and enforced by
action in domestic country. This is the question of recognition and enforcement of
foreign judgments.® '

In this light, conflict of laws in common law countries is not a separate branch of law

in the same sense as, say, the law of contract or of tort. It is all-pervading. As Frederic

@ See PETER NORTH & ].J. FAWCETIT, CHESHIRE AND NORTH's PRIVATE INTERNATIONAL
LAW 13 (13" ed., 1999).

@ As Voltaire said, quite correctly, that the “Holy Roman Empire” was not holy, nor Roman,
nor an Empire, we still use the term.

® The author selects “Private International Law"” as the title of the book and uses this term
probably more frequently than * Conflict of Laws ( or “ Conflicts Law” ) simply because the. former
accords with the usage of civil law countries.

@ ABLA MAYSS, PRINCIPLE OF CONFLICT OF LAWS 9 (1999).

® See ].G. COLLIER, CONFLICT OF LAWSI (3*%ed., 2001).

® See FRIEDRICH K. JUENGER, CHOICE OF LAW AND MULTISTATE JUSTICE 3 (2000).



