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ABSTRACT

International Finance Corporation (IFC) is a particular international organization,
which was subjected to controversies at the beginning of its founding and so far has not
yet been duly valued up. Its appearance met the tripartite need of the International
Bank for Reconstruction and Development (IBRD), the developed countries such as
USA and the developing nations, IFC had made tremendous contributions to the
promotion of the global private sectors’ sustainable development in the past 50 years. It
is one of the multilateral financial institutions in the world which has funded the
private sectors most without guarantees made by the sovereign governments and has
become the leader in the international finance circle. Its success results from its
distinctive governance mechanism, including IFC’s operational mechanism,
governance organs, decision-making mechanism, dispute settlement mechanism,
sustainable development mechanism, etc. It is due to the governance mechanism that
IFC can reach the objective to reduce the global poverty in the specific way. [FC’s
governance mechanism has also affected the development of the contemporary
international law.

This book is divided into eight chapters.

Chapter one analyzes the jurisprudence basis of IFC's governance
mechanism—IFC's legal status. IFC is an international finance organization with the
notable nature of business, and it is also an agency affiliated with United Nations, but
with strong independence. Compared with other international organizations, it has
more limited international legal personality, while its domestic legal personality is
much richer. It also has much less immunities and privileges. It is a development
agency with certain characteristics of the investment bank, and also an institution
affiliated to the IBRD. IFC’s multiple roles determine its distinctive legal status.
However, the characteristic which IFC affiliates to the IBRD has been hindering itself
from developing further. In view of the fact that IFC’s development influence has
expanded and the IBRD’s function has dropped, IFC's legal status must be promoted,
especially to eliminate its affiliation.

Chapter two ftraverses the core of IFC's governance mechanism—IFC's
operational mechanism. This chapter not only explains IFC's purpose, operational
principles, fund sources, business characters and procedures, the products and the
service, but also analyzes the legal documents related to the business of IFC on the
basis of case study. According to the author’s viewpoints, IFC should act as a
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development financial institution, instead of an investment bank. It should not compete
with the private capital. It should increase its authorized capital stock and business type
and turn itself into a project-oriented and custom-oriented institution with greater
efficiency. It should enhance its operational transparency and accountability.

Chapter three discusses the body of IFC's governance mechanism-—IFC's
governance organs. IFC’s Board of Governors delegates too many powers to the
Board of Directors which is not supervised enough. An independent auditing
committee should be set up. The responsibility of the Board of Directors must be
unitary. The electoral district should be divided again and the quota of directors should
be reassigned. The directors’ qualifications should be regulated and the directors’
tenure in office can be extended. The system of independent director must be
constituted. The Board of Directors need not be standing. It should be reduced in size,
and we also can use the method of classified Board of Directors. The Board of
Directors of IFC should be separated from that of the IBRD. IFC President should not
be held by the concurrent Bank President. IFC President’s qualifications should be
clarified with strong professional abilities included, who will be selected from the
global talent bank with the procedure transparent. _

Chapter four expounds the core of IFC's inner governance mechanism—IFC's
decision-making mechanism. Here the author focuses on the voting system, including
the vote-allocating system and the vote-centralizing system. The developing countries
should obtain more votes consistent with their status and roles. IFC should invent a set
of new independent quota-allocating formula with some reasonable parameters and
weights selected and the computational method of GDP improved, purely from
technical consideration. [FC should increase the rate of the basic votes in the total votes,
use the group voting system and regulate the capital-increasing rules. The items
applying the unanimity rule should be added in propriety, and the demand of special
majority rule should be lowered, and the double majority rule should be utilized fully
and effectively. The consensus rule should be defined clearly, to which its reservations
and explanations are restricted. We should stipulate and elevate and use it as the
convention and forerunner of the vote-centralizing system. The cumulative voting
system can also be introduced. All the above-mentioned should be put into IFC’s law
documents. The vote-allocating system and the vote-centralizing system are mutually
the supplements. If applied appropriately, they are therefore likely to take different
courses which nevertheless lead to the common destination.

Chapter five elaborates the core of IFC's outer governance mechanism—IFC’s
sustainable development mechanism. First, this chapter briefly analyzes the meanings,
characteristics, emergence and development of IFC’s sustainable development
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mechanism, then discusses the social and environmental sustainable policy system
appeared in 2006 emphatically. The author’s opinion is that the new policy system has
a comprehensive and articulate frame work, which is a new standard with the scope
expanding and a new method based on the effect, the transparency of which is higher
through the information disclosure. The policy system interacts with the international
treaties, and quotes a large number of international customs, and it is international
custom itself. It also has the significant influence to the international sustainable
development law and the international financial jurisprudence.

Chapter six expounds the extension of IFC’s sustainable governance
mechanism—Equator Principles. This chapter begins with the analysis of the
backgrounds, contents and characters of the Equator Principles, and promulgates the
legal problems involved through the case method. The author is under the impression
that the Equator Principles have developed into the international customs, and that its
existence will make it possible to revise the international loan agreement clauses and
will also add the due diligence to the lender’s duties. The Equator Principles are the
essential and natural extension of IFC’s sustainable govermnance mechanism. In this
process, IFC becomes the nexus between the public sector and the private sector as
well as the financial rule-maker and the disseminator.

Chapter seven makes an assay of the safeguard of IFC's governance
mechanism—IFC's dispute settlement mechanism. IFC’s internal conflicts mainly
occur between IFC and its staff, the key solution to which is through the Conflict
Resolution System. In this system, the. Appeals Committee and the Administrative
Court are of the greatest importance, and the latter has the nature of judicial process in
particular. Among the exterior conflicts, the conflict initiated by the behaviors due to
the environmental and social problems is the most distinctive one with IFC project
related, in which the rights and interests of the third party are encroaches upon.
This kind of conflict may be solved through the unique mechanism of Compliance
Advisor/Ombudsman, which is different from the IBRD’s independent inspection panel
and other development institutions’ supervisory mechanism. It has played certain roles
in the dispute settlement, but also has many disadvantages.

Chapter eight examines the relationship between IFC's governance mechanism
and China. As a member of IFC, China participates in IFC internal affair positively.
IFC has also established the local office, the representative office and a project
development facility in China, with the essential privileges and the immunities. China
should set up a claim to the rights, especially to increase the voices and votes. Of
course, China should have a correct understanding of IFC's function, give prominence
to the strategy, and above all, develop our national economy. China, on the one hand, is
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one of the countries which have accepted most funds from IFC, and the bilateral
cooperation prospects are broad. On the other hand, there are some difficulties in the
cooperation, which IFC, Chinese departments concerned as well as Chinese enterprises
all have the responsibilities and abilities to overcome. IFC's governance mechanism
has the significant model to the construction of our country's financial, social and
environmental legal system. Chinese legislature and enterprises concerned should
study IFC’s governance mechanism earnestly, in order to instruct the Chinese
legislation and the financing practice.

In the end, the treatise depicts the feasibilities, the difficulties and the prospects of
perfecting IFC’s governance mechanism. The author believes that perfecting IFC’s
governance mechanism is feasible, and that the trend will be advantageous to the

developing countries, though IFC's tendency of politicization is quite serious.

Key words: International Finance Corporation; governance mechanism;

contemporary international law; Equator Principles; China



