LI AT
RPN

I

| AT ¥




A Study on the Problems of
Nationality in private International Law

[ R A 1 iy
E R P-1R0

KRTT #F

&

% 1 H At

LAW PRESS-CHINA

EW| m l www _falvm . com .cn
Access To



BB ERRS B (CIP) $iiE
E PR PR EFE RS / KPOoE. —Jbxt:

B Rt ,2010. 6
ISBN 978 -7 ~5118 -0827 — 1

I.OH:--- 0.0 0. ORRAE—EE—HFE
V. ©D997

T E AR A B 5 1E CIP B85 (2010) 55 096023 5

© MRt - P E

BEERE/ Y K ¥Ewmigit/ B 3

AR/ et ikt WL/ AT R
BET/ PEHEREBERAR 25/ FieHE

ERR/ 7k (B EPRIA BR A H) RIEEDH/ kFEAR

FrA /787 x960 K 1/16 Elgk /15 2 #/258 F
REA</2010 4 6 4 1 R El /2010 4E 6 F %5 1 EIR
AR/ AR & KA TG B 7 5 (100073)

8B FHB 4 / info@ lawpress. com. cn 5 eEELR /010 — 63939792/9779
P4t / www. lawpress. com. en K EiE /010 — 63939796

hEZEEBEFRAR/ALETES XK ELMRTEE 7 & (100073)
EEEMPZEES . FARBIE:

#—k3E /010 - 63939781/9782  FEZ4M/AE] /029 85388843  EEFR/NR] /023 - 65382816/2908
/021 -62071010/1636 JEBI/A T /010 -62534456  FRHNLNF /0755 - 83072995

B :ISBN 978 -7 -5118 - 0827 -1 EHr:38.00 Ju

(I BRI , b E SR A A A A BT )



RS

21 ALK, i FREEE AR B R R EBRIE S MM, AR S0 B A LR,
R P48 o BRI AR R IR R R BR AL v 2 45 R LA B B B R B ALY
AR, EERTIT R MR . FEE R EREFBAEA, 2T RE R B, & E X4
A H I . BOE T E E RS R E B B PR R R R A AT B . K
FENBABREENESRNENRERREBBAAEE,

HESEFMAMENE, BRHEREEX EWEBERHRR EHENZY.
MR EE BECIEARANEE EHAAANB TR -ERERBARWKE
Yk KR - MAESE HFEERZAWEEWEERR, EE—-BRTH
RIPEREKE. HE, BENMSECA AR, AMUERE ARANEE, B F
TERMMAGEAMEE, EEX QIR EEELREFANEE. HREH, 58
RIEBRN BN M MR RN SR e BRMEAFENERLAR
B, B B Bk SR , 2 Il R P A TR R AR T IR R R

HESARB XEESERESHSZRARARR GAXH. BEEER
PR AFRFR—AFE B RO ERERAR, BT T RANH X FHRE; AR
MM ERAFE— T AHBIARR I ER , X P E 76 244 E 04 2 5 058
o KR 2REXMMESHENERT & EHEENHEERRKS)F X
. 2L RBETHES, XEBELEREFRREMNEREI R LR LEAS
T, T EREE A A E B SRR B Be o IR I AR] , 3 T AN M O 4R LR R AL T AT
EEREAR, EETRERENATAME.

EEEERAETPTEAERE N, ARBREAOEHE, A BEAR AL RE
N ENMWERREEXRFEHABAE, FABAEGEYEAFEESLEFA
fERr s, X W R B AR RN, Fit, BFR v ERREEFREEAYHE
BEANR EWINRERGOEEN D, HER - HENEEIURE, R AR
TR ERE F A W — BT R B R R AU R R B R i A



2

[

AT, BRI E A~ EE WA, R, HEES EA RS kR
M S LA R SRR B 7 LU PR AT S Mo, BB B R AT AR

F# FEEN ERT SRR WD, 4 BH U H T SRR ER T
IR . TRIRY IR , 85 27— R 7 R 17075 ok B 9 7 ) L ke T SR IR
JEU AL R AR SRR S B E A R BRI BB vh R R TR
HFREL, —R— N ABE AR UL EHOEE; 5 — R AFRA T
MERMGERE, EYHRZ N EANEBRBR R, B &R N AN BN
Witk whe, FEEBREATE EARYL B AR A B s AEAE BRI OR ] B 7 o — R S 1
ek BURE R AR R AR, DI R R AR S MR TR RS, Rk
R E T, BIVE 2 A OE B b R TO 0k SRR R IO T, e o e S BT 24
B — A EAE R, B S A AR R, |

R, B AR IRk A A B SR L E 5 8
B LB — ek A TEAE o] B K R AR L 45 R 7 e A R 9 R AR T AR R
B AR A B E BRI MR, & BB ok A B AR EA LT L
R iR AMEBT MO Pk AR 8 BEA B BRI S AR E B, o FEGR L R
A E B RIS — i, 45 EAR R AR B R 28 1 R S ok A o L, 9 LR B
VRS AR —BUARE , TR B A 25 BF | B BR800 [ B R 53 A9 2448 T B 44 A I
b, MRS EZEAL IR MR IR SR W RA W2, 5 T i A B
W AT TR R[] B A R « 0S8 52 T R 1 B X ISR M M LA R R R
R B — e 2 W o B ) B I ¢ o R D A IR 5 24 3 O 7 [ ) 5% 3
VR 2 R I SRR BR AR AR A 2 SCIE BB I TR 525 6 B £ A B )
ST

S ) HE AR T A B — RO AR A B0 TR T 85, B K
FE 2 5 0 D BEEOEE 5 5 o R RBEAVLAT , AT S0 0S5 8 T i I ) — e ek
B TR AR R o R — T R R A TR
R T 2 L R R AL, B 7E TS [ v B R W B T F 3 R
55 FE B BRI o St T M A AU, e 2 A o, R O AL O 5 0 — D 5 S R IBR 2R R
R , A 6T S0 02 A S LA A T, T AR 04 48 o 2 R T, BLAR D Bt £
B4 M RRIBAEINERR, A TERAQPRAE,

B R E B P R , R RIS IE R AR R
e 5, I PSR S 0 AR B0 LB ) IO R AR A T B ko 5
BHRBAR. B 19 HHOR, Mk % E 3 0w R Rk E R, AR AL
B HAEE, FCORE RN MW, KRS RESCRA T RSN EA



EHES S, MREERERMRAFEFENB NG ES &, ANTIBR T 457
BEEXMAEEE XK., BEENBAENEE S AFESHERERE E
BUHEFREASHE FRREAIERTHERNBA NSNS, AEEERK
AR, &7 A E I E BRFA B R BRI | 28 e B A A R IR L N Bk i
2R ] B PR v 28 DA I T A 1 (] R 25

R EPRAERRT  AEEMNMER AR ANEEEE ., 5 ERMEE
WHSZRE AR, A ARAE (R) SEEERHR LR P REAE —E /A, &E
—EXF . NENAERTEE, Tt 2R AR B0, BRLEMN, A
FERA—H, SRIFENERNERFERARMORNBER, LB, EA
HFERKEE e MERERN, X MrENEREREE A ANB AL, A
B R A E , BB H R B B R ke, SRR E g Nt R T e B
MR P RS EEREREN ., MSHREERRMS S ICHmE B, AL
IO HL AT B BRI,

— VR, EEPRREIRFA, BERAK N/ E AN EEEKSE, RO THEA
REIFIA MRS , Flet R B R E TN — MR, EERES
o, F R REFREFEMRBRAEENE, LB, UEBENREHR T
RERURSINT 1928 E( MBS LAY MR T EMER Y RIUB AT
W, bR SRR AR P i 5 A [ PR i 3 B AR M e R TR B SO
¥ B2 B B AR TE A AR 43 B — R ik bR 7E— 4 B R B0 o7 Bk A E R AR R
N BRUVE T T fh R R BB BA e E Ve,

REMAHEEZERT 198049 A0 HEEAESEARRKRERSE =KE
VOE M, TEMCZET, REILMAA T A EEE L, B 1909 FCRE FHELRM) (1912
FAFRBUFC P ERE RS L) 1929 FOPEREEER) ., BARE 1980 4(H
FE)—FRASFANEEE RN, B TEENRANDSEEOER ENER, [H
o, BRI 7E 1980 E( HEBEIELT NS REEFREAE . KEIRITH E B
BAEXEEMAN RO EFERRE NEFE B AR EHG, L2/
WERBEHEAEME. ik, PEERRBEESHE T b E E B Rk RE S
B—Ch N RILME BEBRRE R B, % R ek H € o R E BR AL,
WU ERAEPEREMNE RN, &8 TEENFEH. ERE(RE) (BER)
A R T RSN E . RATNIZRE &R E LG, T EEX %
SEAEFEARATHERER WEREMENEEHNE B2t REWEEN
R E _

TEEBRFAG R ELE R, EEEE &4 A A, R D 2Rk BB MR



R % o b I 4E ) BT %

BB IE TER . EREM RS R A HATBEAKANE . THEEE2RL . H5
BRI BR, A RERX AN SN ERE N IR Z RS HFHE, MR
e At EETEEFREEREN PSSR EREEM,

XBiE:BH AR% BEEMRX



Abstract

Since the humanity entered the 21st century, as a result of the develof)ment of
science and technology and the advance of globalization movement, the international
society has entered to a silicon, computers and network — based information age. As a
connecting factor of private international law and the basis of international civil
jurisdiction, nationality encounters the unprecedented challenge. With the deepening of
China’s reform and opening up and rapid economic development, China’s foreign
relations have become increasingly frequent. The reform and even enactment of new act
and regulations of Chinese private international law are extremely urgent. Among them,
as an important connecting factor of lex personalis, research on nationality is of
particular importance.

Nationality and state exist concomitantly, but the legal sense’ s nationality is the
product of the bourgeois democratic system. In the narrow sense, nationality refers
specifically to the nationality of natural persons. It is defined as the legal qualifications
of natural persons belonging to national or citizen of a state. It indicates that there are
fixed legal relation between one person and some specific state. It is the legal basis that
some states exercise diplomatic protection. But from a development perspective, the
concept of nationality has some breakthrough at present, not only including the
nationality of natural persons, but also the nationality of artificial person such as legal
person, even including the nationality of some objects of legal relationship. In other
words, nationality refers to the legal relationship of the natural persons, legal persons,
ships, aircraft and certain property when they have the specific legal relationship with
some specific state, according to the principles of international law, domestic law of that
state exercise jurisdiction.

There are relationships and differences between the concepts of nationality and
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citizenship, region nationality and global nationality etc. Nationality mainly emphasizes
the legal relationship that someone subjects to some specific state, and the key point lies
in the stipulations of the legal rights and obligations; citizenship is focused on an
individual’ s enjoyment of their political rights. Nationality and citizenship are referred
to the same in today’s nationality law field. The two proposed concepts of regional
nationality and global nationality have manifested various theorists’ thought on the
regionalization and globalization trends of the nationality at present and in the future.
System construction and legislative practice in region nationality are both in already
embryonic form, but the global nationality is still in the phase of theoretical ideas. In
any event, the two concepts deepened our interactive understanding of nationality system
and enriched the connotation of nationality system.

The nationality plays a great significant role in the private international law. In the
field of choice of law, whether natural or legal persons, their international civil and
commercial relations between the parties are often governed by the lex personalis, i. e.
lex patriae and lex domicilii, which are also the two major principles of the lex
personalis. Therefore, the nationality is an important connecting factor in the course of
the international civil and commercial cases. In addition, nationality is an important
jurisdiction basis, particularly in the states belongs to Latin legal system. Nationality is
also an important standard for the foreign judgments in the recognition and enforcement
of foreign judgments. Meanwhile, the nationality plays a unique role in determing the
civil legal status and civil action legal status of the alien and the international commercial
arbitration.

The nationality belongs to the domestic matters of each sovereign state, and all
states have the right to determine who their citizen according to their own laws is.
Different states, even an identical state in different historical period adopts the dissimilar
principles and the rules when formulates its naturalization laws, which causes the
conflicts of nationality. The conflicts of nationality of natural persons is embodied in two
kind of types, one is a person who has two or more states’ nationalities; the other is a
person who has none state’ s nationality. The former is called positive conflict of the
natural person’s nationality, and the latter is called negative conflict of the natural
person’ s nationality. There are two methods to solve the conflicts of nationality of
natural persons in the private international law. First, the substantive law method, the

states conclude the international treaty stipulating explicitly provisions to avoid and
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eliminate the multi — nationalities and the stateless phenomenon; Second, conflicts of
law method, namely, if it is unable to solve the multi ~ nationalities and the stateless
conflict, the law determined which nationality for its nationality to determine the parties’
lex patriae.

In private international law, the legal person nationality’s conflict is referred to as a
legal person simultaneously to have two or two above states’ nationalities as well as a
legal person does not have any state’ s nationality. That various states establish the legal
person nationality according to different standards is the primary reason for the conflicts
of nationality of the legal persons. ‘In sum, various states establish the nationality of the
legal persons according to such standards as the legal persons’ residence place theory,
the legal persons’ registration place theory, the capital control theory and the mixed
standards theory. Because there is no uniform standard to determine the legal persons’
nationality in the international society, various states determine legal person’s nationality
from their own interests, and the standard is by no means irrevocable, but make the
corresponding change along with their own economy, the political context and
international environment’s change. According to whether involve the states’ own
interests, there are two methods to solve the positive conflicts of the legal persons’
nationality : When the court seized has the stake to the action, this state’ s court will
generally determine the national law to the state’s advantage as lex patriac; When the
court seized has no interest relationships in the action, there are several methods such as
the approximate principle theory, the successive time theory, habitual residence theory
and the closest relationship theory.

Nationality of the ship is a legal identity, which means that the ship owner registers
the ship in accordance with the state’s ship registration regulations, and obtains its
certificate of nationality issued by that state and navigates with the state’ s flag, so that
the ship is subject to registration state under. Conflicts of ship’ s nationality in private
international law nationality means that the jurisdiction confusion cause by a ship’ s
nationality uncertain or even without nationality or the difficulties in the application of
the law when the nationality ’ s former and latter change in an uncertain legal situations.
As to the positive conflict of ship’s nationality, it is ought to be handled on the ship’s
real link with the states, not simply in accordance with the registration’ s time. As to the
negative conflict of ship’ s nationality, the modern international community has yet not

found the best ways and means to solve the problems and it is worth more in — depth
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study and discussion.

The lex personalis, a formula of attributio based on the connecting factor of
nationality and domicile, which is used to solve the parties’ status, capacity, marriage,
family and succession and etc. conflicts of laws, is a unique concept in private
international law. In the 19th century, with the rise of patriotism and nation — state,
nationality has become increasingly important in matters of lex personalis. Under the
influence of The French Civil Code, many civil law states used nationality as a
connecting factor of lex personalis, and common law states still used domicile as a
connecting factor of lex personalis, which formed a shelter between the lex patriae and
lex domicilii. Compared to the domicile, nationality as a connecting factor is more
stable; more easily determined and embodied the states’ personal sovereignty over its
national. In the course of specific application, lex patriae will result in many problems
such as renvoi, intertemporal conflicts of laws, interregional conflicts of laws,
interpersonal conflicts of laws and evasion of law.

In the early private international law theory, the lex patriae merely refers to natural
person’s lex patriac. Along with the development of private international law theory and
the practice, the legal person, the ships and the aircraft ( aviation) also enjoy certain
right and undertake certain duty in the nationality legal relationships. From the nature of
the legal person, whether under the legal fiction theory, contract theory or the substance
theory, the legal person was the same with the natural person, with a particular state the
existence of legal nature and the inevitable link. In other words, the existence of legal
persons is dependent on a specific national law of a state, and this particular law is the
personal law of legal person. The lex patriae of the ships is law of the flag, i.e., the
ships are hoisted the banner of their respective states. The law of the flag also constitutes
a fundamental principle of choice of law in the maritime conflict. The lex patriae of the
aircraft is the law which the aircraft registered, i. e. , the national law of the registration
place.

In general, in international civil proceedings, the nationality is the legal basis to
determine the national and alien and the basis to accord the foreigners with the civil
action status and the jurisdiction basis of international civil and commercial matters. In
the international commercial arbitration, nationality issues mainly involve the nationality
of international commercial arbitration award. In the practice, the states belongs to Latin

legal system especially its representative France as well as those Latin American states
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who participated in Bustamante Code of 1928 adopt the principle of personal jurisdiction.
The nationality of international commercial arbitration award refers to international
commercial arbitration award as a state — specific legal instrument and constitutes the
state’s legal order integral part of a legal landmark. In some state’s legislation and
international arbitration conventions, the award places a decisive role in the
determination of nationality of arbitration award.

China’s current Nationality Law was enacted by the third conference of the fifth
National People’s Congress on the September 10, 1980. Prior to this, China
promulgated three Nationality Acts, i.e. , the Nationality Regulation of 1909 enacted by
Qing Dynasty, Nationality Law of Republic of China of 1912 enacted by the Beijing
government and Nationality Law of Republic of China of 1929 enacted by the NanJing
government. While our Nationality Law of 1980 has repeatedly stressed that the principle
of non-recognition of dual nationality, but because nationality is the domestic matters of
every sovereign state, there will still be the conflict of nationality. the China’s existing
legislative rules of private international law on nationality exists such defects as rough,
the contents of contradictions, or even many issues in deficiency. For this reason,
Chinese Society of Private International Law drafted Model Law of Private International
Law of the People’s Republic of China, which played an important role in the
improvement of China’s private international law, including nationality rules of the
private international law. Some provisions of Civil Code (draft) are basically a copy of
the provisions of the Model Law. We should combine China’s actual situation to explore
the specific role of the nationality in the new situation and construct a harmonious system
and improve our efforts with respect to the nationality requirement.

In applicable law field of the private international law, the nationality’ s role as a
connecting factor will not disappear because of the advent of globalization and Internet
age. Nationality as a connecting factor has its irreplaceable advantages. Especially with
the advent of globalization and Internet age, the composition of the legal relationship
between the various factors have shown generalization or lack of stability, and the
nationality with stability and clarity is even more unique in private international law.

Key Words; Nationality Lex Patriae Private International Law
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