7?\’[%

kdEs

BOSHI WENKU
(FTBUEE)

RECHITRZERR

MINYINGHUA DEp {1 [crd, 3 [l (.U N[V

7 N

SR F AR 4 ek 3



At

BOSHI WENKU
(FTBUEE)

RECHITREARSR

MINYINGHUA DE L3,

e

ek FR bR



NERE
AEULEEEE Y EL, FEANLETERELTEATHRENKE, HFE
ERHR, B BEURSUEATRENE, FERT LA ETRAETRAR
MR, BEBERENAFNHE, HARFRESTETRALE TN L
REAKW, BRAETRAESAREBLEERES, ARTARALHEER,
ABTREEHEH FTAHURHEXLEHTAREEER,

HERE: FIA RERN: HEX
WORE. EWA RGN 5B

BHEERREE (CIP) BiE

REWHTEEBIR/ HikE. —IL5. MR, 2008. 12
ISBN 978 -7 - 80247 - 174 -0

LR LA L AR L — T E

V. D922. 104

HE A B 1R CIP IEBF (2008) 35171784 &

REUMITEERR
7 O

HIRZIT: de P F R Ak
# i demERREK SEEE S WP %%: 100088

5] 4t hitp: //www. ipph. cn BE  £§: bjb@ cnipr. com
£4THIE: 010 -82000893 82000860 558101 #  H: 010 - 82000893
HEEE 010 - 82000889 §% 8108 FYHBAE: tangladong@ cnipr. com
B B denUE AEERTEpk &  H: FeRERAHCHEENS
F & 880mm x1230mm 1/32 BB 3. 9.875

R ¥k 2008 4E 12 HE—IR B0 K. 2008 4 12 AEE—IKENRI
F ¥ 25FF E O 25.003C

ISBN 978 -7 -80247 -174 - 0/D - 736 {2215)

BERA #ReR
WHORREASE, FHARAER.



RELHITEEHRE G
7 = ks

W =

ABLUGIEAITHIREZ R ENR BB A RER,
MTBUER A R EATBIER iy, LARATBOEPT IR
HEYEIRE, FETBIARSIENRERNARTENERERS,
AT BOETEA RUR R AT BUE R R A R R R R, ARREsK
PATECEE B R R B R

BB REMN R RN REA I BREITH, TS
ST BN, FTREMNES, RERE BHR
BUE=MEXERE, B X, J"XERYL, TIXHRELR
FHTRER; REMRERRKTE, TEARKEER
g, Hf, KRREASTREREAREREMM L, £,
HERERMIRSIE, £ #RE RSN RLTERET ZR
BUWEESNN, mHAhEXLFERORRSHALERES
IR EE SRR EAS SR E SIS R, =, EH
MR ERELASERESERPER. FiteE XERRELNAR
o, MEPERBEAZBROMBLIRE, B0, HrREAT
RETI R B EBOR, EHTHENHERRZ TREANE L,
LUKl BE A B AR AE SR

BB READFHTI, FITHHG R NBUTIRAEA
BRAHL R, WIRHFR A HAERGS: BT, AT
% ERES SBUFIREEZ B CEYE, BIRBUTIRETE AT
SEREFRMA, BFRENS AN, HEERMEER
“2EEHEN ERELLFEUEENER, 520, 2
HEEHMARNEER, HHAHEREREENARNE R

L



N EEUMNTHETSR
Ry = =

e

WR, BMEREAMEE; ZREZWRELOFIE ERH
R, BEREREMNE; £oHESHRZI, REMDFNE
EHMAFRERRENRE, £=1, HREANKSELR,
XA B E AR RELER VA A TRENZ LIRS,
A KRR g, XA M —E R L E R R
Xk, S0, afREMMNTERALENERE, HHRE
LB 5| R BURTHBE VRS, — 07 B0 1 HralAT B At &
AT, FAAKETEAE S XHERT B E RIS T A R,
Btz oh, HEMARTEA Al 2 55 B BE P AR R, AT
IRM AT T

BT REMREHEITHIL, SHTEIEN “RATT
B OBGER, BLRATE I EY R, i TR 5T S o) DU Y AT
BT RATERECBETRME AR, Bl %k
EAREAH" EREMBZEHNER, REMLRELRS
R M, RARREMBZERZOEE, ZAH
JTENMABEESET “RBATE" BXE, HFXERTEITHR
SRR E APy, BT, A RAERAK X iRE,
& S-S E EN T ERANABIMER R, B=, B
PHURRERERNRELER: BUNLFERIPSHTFEENEE
R, FEXCE AT RA B AR, It HARME
BE, LARORIRE A 8 [

S UE R B PR BUF MR AT ITE . WIBFR asE =4
oy B, ST TS MU A BUR L B & SCLL R BUR L
ML B, EHARPEREN G RHERFRBUTAHENER
B BT, WRBNX REMNMEFE, &A% TRk
WESREMMNBEMEN . EARFES, FURHEESET
B, SRAMERFNTFE, EXMATETEZI, HHEEMT
B, WAMEERIE M. BT, e RE MG EiR AR

R



REMHITBERR
B =

), R PSR AL ] E AR L, PN A R i
RER A RREAILNE, JFLA O IERE, X E AT RE RN E
BEATAIY, 1852 E 3 R A AL AR TR :
FHEXNRENFU R ETERITH, RIS =
THAT: BT REMFWRRRHETH, MR, &
T T L TEREIA, EREAF AT REALE. B
I SRR IS A R E ) F . ABEAMES AT
RE ARSI, L0 TBUF 52 RZ SR &R
BEME, BHAEPFNETH DAk FEHAREX, (eEH
AL R SE . o AT ELE RIF A AR A
BB STA R Z RIS LS A, B ERIMER
WL, RERETHAREEEARN. BRI
AA, THERMAEERSARMEE UM FAEFA, 5 HTARE
e, ENAMRE—1TARER TETALRE, CHMAE. &F
HEHENZENERR; ZEMT T RETHIURAZ R HER B
K, IEERNKETBES BHEZHREAERT, RET
BOFRIRZ AR “AFLHARE" ARAEG AR R



REMHITEEAR G
ABSTRACT YERS

ABSTRACT

This paper focuses on privatization, tries to review its impacts on
the administrative law, and the respondence of administrative law to
which. It aims at sloving legal problems which has been produced dur-
ing the privatizaton, at the same time, developing the theoretical sys-
tem of administrative law. It consists of five chapters;

Chapter One studies the reason of privatization and its develop-
ment course. It has been divided into four steps: Firstly, it has dis-
cussed the concept, type, and function of the privatization, pointing
out that privatization exists in three meanings, among which, broad
sense is being studied by this paper; privatization can be divided into
different types according to different standards, essential privatization
and functional privatization is the basic type among which. Secondly,
it has analyzed the cause of privatization, showing that the motivation
to solve the financial difficuties is the direct reason for privatization,
and that, new liberalistic economics theory and new public manage-
ment theory provide the theoretical foundation for privatization. Third-
ly,- it has explored the different course of privatization in main devel-
oped countries, post-socialism counties, and China. Finally, it has
analyzed the constrains of privatization, on this basis, primary con-
clusion is reached, that is, administrative legality is very important
to the privatization.

Chapter Two studies the boundary of privatization, the adjust-

ment of governmental function, and the reform of administrative or-
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ganic law. It is comprised of four steps: Firstly, it has analyzed the
relevancy among public function, state function and governmental
function, definiting the status of governmental function in the public
function’s system, pointing out that the state’s “whole jurisdiction” is
the basis of making boundary of privatization. Secondly, it has dis-
cussed factors which influence the boundary of privatization. Public el-
ement is the determined one which decides the boundary of privatiza-
tion, efficiency is the second one which influences the boundary of
privatization, besides those, legal reservation should also be consid-
ered. Thirdly, it has explored the dynamic boundary of privatization.
Finallly, it has discussed the influence of privatization on the admin-
istrative organic law. It points out, on the one hand, adjustment of
governmental function has leaded to the formation of new organ, on
the other hand, it has also impacted the traditional administrative
subject theory, besides those, it discuessed the reform of civil serv-
ants system.

Chapter Three studies the approaches of privatization, contract-
administration, and the publicl law responding to which. This research
involves four sections; The first, it has analyzed contract status in the
approaches of privatization. Pointing out that “chosing freedom of legal
form” has provided the legal technic support to the path of privatiza-
tion, and, in the various pathes of privatization, contract is the core
way, which has greatly influenced the tradional administrative action
theory. The Second, it has used the criterion of France and German
for reference to review our counties differentiation criterion between
administrative contract and civil contract, on this basis, bringing for-
ward China’s differentiation criterion system. In the third and the

fourth part, it has explored two main approaches of privatization, e.
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g. contracting out and franchising agreement, discussing those charac-
ter, and the public law responding to which.

Chapter Four studies governmental regulation on privatization. It
concluds three steps: Firstly, it has analyzed the concept of govern-
mental regulation and the necessity of regulation. Secondly, it has ex-
plored the regulation means on privatization. The design of regulation
structure should be adapted to the approaches of privatization, licence
regulation is the traditional ways, contract regulation is the rising
one, besides those, there are other ways of regulation, such as sub-
sidy, etc. Thirdly, it has discussed the mode of regulation organ, af-
ter comparing the different mode of regulation organ between England
and America, it summarizes the commonness of efficient regulation
organ, Basing on that, it reviews the mode of Chinese regulation or-
gan, putting forward ideas of how to build up an efficient regulation
organ on privatization.

Chapter Five focuses on the judicial review of the disputes arising
from privatization. It consists of three steps, Firstly, it has analyzed
the type of disputes arising from privatization. In order to make the dis-
cussion clearly, it has divided the disputes from privatization inio two
types: disputes between government and private party, disputes be-
tween private party and citizen, moreover, further explored the possi-
bility of disputes occuring between government and citizen. Secondly,
it has analyzed the judicial review between government and private
party from the angle of administrative contract reviewing rules. Because
judicial review about administrative contract has not definite rules in
China, it is being discussed concentrated. Thirdly, it has discussed
the judicial review about disputes between private party and citizen

from the view of ligitation accepiance standards, the study begins at
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the introduction of “private public” standards of the U.S. A and the
Britain, pointing out that “public function” has been absorbed into
both countries’ judicial review acceptance standards. After that, it an-
alyzed the standard of Chinese administrative litigation acceptance,
pointing out under the background of privatization, standards of judi-
cial review acceptance in China should absored the “public function”

standard into its judging system.
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