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Foreword

To be healthy is an aspiration common to all human beings. Thus, maintaining the
public’s health is an essential public good, as well as a basic responsibility of any government.
Within this broader framework, public health law sets out the policy and legal lattice which un-
derlies the public health enterprise. Under the basic precepts of health fairness and justice,
public health law helps determine the scope, mechanisms, and limitations of society’s activity
in promoting and protecting the population’s health.

In today’s interconnected and unsettled world, public health problems are as complex and
severe as ever. Emergence and reemergence infectious disease, growing burdens of non—com-
municable and chronic ailments, the devastating impact of natural and man—made disasters
that appear to be growing in scale and number, the shifting demographic and economic patterns
within the ever—more globalized human environment all constitute new public health chal-
lenges.

In China, radical social and economic development of the last several decades has added
a new level of public health law devevopment As China moves forward in the task of “building
a fundamental health system and improving the health of the population,” advance of the
country’s public health law framework has become indispensable.

As a corollary to the assertion that, in today’s interconnected world, public health knows
no borders, this book’s premise is that public health law is similarly and necessarily interna-
tional and inter—cultural. The reorganization of China’s legal framework for public health can
and should assimilate other countries’ experience, inwhich we believe the U.S. story has par-
ticular value. On the one hand, China is the biggest developing country in the world while U.
S. is the biggest developed country, and both countries have listed public health as one of their
top priorities. On the other, as central travel and trade nodes, China and the US are facing
similar public health threats. Aside from the mutual benefit that can flow from shared experi-
ence and knowledge transfer, the task of constructing a robust public health system requires
cooperation and mutual understanding in today’s inter—connected world.

Despite the advances of the last several decades in the field of public health law and the
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field’s growing importance, cooperation and communication between US and China in this realm
has not been systemic. This volume is a concerted step in the effort to establish a firm founda-
tion for this interface and exchange. Pooling legal expertise from the National People’s
Congress, the Ministry of Health, the Chinese Center for Disease Control and Prevention,
Peking University, Tsinghua University in China and Temple University in the US, the book
gives a general introduction to the U.S. public health law. This is accomplished through an
overview of the basic components of the U.S. legal system as it pertains to public health, syn-
opses of 10 selected cases that illustrate the development of the public health law cannon, a
translation of the Model Public Health Act, reflections on the newest trends in the development
of public health policy, and some concluding analysis of the application of the US experience to
the development of public health law in China.

Overall, the book synthesizes theory, knowledge and general interest topics in an effort to
begin filling the gap in the Chinese academic analysis in the realm of international public
health law. Our hope is that this undertaking will open a useful window and provide a reference
for Chinese public health policy researchers, decisionmakers, administrators and other public
health professionals striving toward the stated goal of “making foreign things serve China” and
“using other people’s positive experience and suggestions to remedy one’s own defects. v

Using the informative and dynamic experience of the U.S. public health legal system as a
starting point, this book will also provide a benchmark for further analysis, feedback and

debate on this important topic.

Authors
July 2008
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Preface:

The Global Enterprise of
Public Health Law

Scott Burris
Professor of Law, Temple University Beasley School of Law
Senior Associate, Johns Hopkins Bloomberg School of Hygiene and Public Health
Associate Director, Center for Law and the Public’s Health

The world is very small now. Public health is a project of all the globe’s people, a function not merely of
our common humanity but the irrelevance of national coundaries to the social conditions, environmental damage
and pathogens that threaten our collective well-being. In a world in which good public health will depend upon
international cooperation, this book’s effort to bring insights from U.S. public health law to Chinese lawyers and
public health workers, it is a timely example of the cooperation and mutual learning our future depends on.

This volume is a thorough and careful survey of U.S. public health law. It is by no means uncritical, but
as an American lawyer I have both the privilege and the responsibility to introduce a few cautious words about
our U.S. system, and to highlight what I see as some important points for consideration in China.

Chapters One and Two describe the U.S. federal system in public health, on the surface so very different
from the classic centralism of the Chinese state. The discussion exemplifies one of the things I admire most about
China’s new health law scholars: their commitment to transcending legal formalism. Law must be understood not
simply as a set of ideal types, but as a functioning set of social institutions and practices. Thus it is clear that,
while the US is formally federalist, the two countries are not as far apart as they appear. In China, the organi-
zation of public health authority through provincial and local CDCs mirrors the distribution of core health powers
in US state and local agencies. Meanwhile, there is often less to U.S, federalism than meets the eye. The de-
pendence of state and local governments on federal funding gives the gederal government enormous power to set
local health policy; and constitutional doctrines concerning the supremacy of federal law and the power of the
federal government to regulate interstate commerce mean that even in matters of health states may be quite limit-
ed in the extent to which they can follow their own course. (For a discussion of the practice of federalism in U.
S. public health law, see (Beletsky et al. 2008), good public health and public health laws require striking the
difficult balance between national standards and local control. Ideally, a “virtuous circuit” of health governance
is created in which national policies are well-informed by local knowledge and priorities, local mis—rule is con-
strained by national oversight, and effective implementation is accomplished by national support for local capaci-
ty (Burris et al. 2007). Chapter Three is a fascinating sampling from more than two hundred years of court
cases in U.S. public health law. The presentation is inevitably partial and impressionistic, but it demonstrates
the roles that courts can play in public health law, from protecting basic rights to educating the public about
risks and effective modes of prevention (Burris and Gostin 2003). Yet because the United States is so often

mischaracterized as a “litigious society” in which courts profligately interfere with legislative and executive
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decision-making, readers should be careful not to overestimate the importance of litigation in American health
policy(Jacobson and Soliman 2002) . Judicial decisions often get considerable attention, but disputes in court
generally tell us little about the day—to—day practice of public health. The drama of litigation should not divert
attention from the political, legislative and administrative processes that are the true engines of law as a tool of
public health policy.

Chapters Four and Five examine current initiatives to improve U.S. public health law. Chapter Four re-
views the recent use of model laws in promoting better public health legislation at the state level in the U.S.
federal system. Model laws can indeed embody experience in a useful form, but the chapter’s most important
observation may be the importance of model laws as tools to set the public health policy agenda and mobilize po-
litical support and economic resources. In this role, model laws are not necessarily good for public health. This
is clear as we step back to look at how the legal infrastructure has developed in recent years in the United
States. After the terrorist attacks of 2001, a preoccupation with “preparedness” crept into public health law.
Significant funds were directed to national, state and local agencies to develop systems for monitoring biological
or chemical attacks, and to ready emergency responders and public health agencies to cope with mass disasters.
Unfortunately, the politics and ideology of preparedness have often overcome common sense and basic epidemi-
ology. September 11 has not changed the main causes of morbidity and mortality in the US; people are still far
more likely to die of heart attacks, cancers, accidents and drug overdoses than they are from an Al Qaida at-
tack, yet substantial resources in public health (and certainly attention in public health law) have been directed
away from traditional targets towards more salient but less real risks. The experience of Hurricane Katrina raises
other questions: in spite of several years of attention to preparedness, and the existence of literally thousands of
pages of rules and plans, the U.S. system miserably failed and continues to fail in its response. Preparedness,
including legal preparedness, is, in judicious amounts, part of good public health, but is dangerous when it be-
comes a fashion or an ideologically—driven imperative.

Chapter 6 turns to the task of drawing lessons from U.S. public health law for China. I have already allud-
ed to several, and the chapter makes a variety of important points. In closing, I want to add a few of my own,
based both on my experience in the US and the privilege I have had of getting to know a little about China, its
challenges and its struggles in health.

The first concerns the vital role of civil society in public health. Of course, business, by the degree of vol-
untary compliance and responsibility towards health of workers, the public and the environment, has a consider-
able influence on how well public health laws actually work in practice. But I want to highlight here the legal
implications of the long and important tradition of public health work and advocacy carried on by non-govem-
mental organizations. In China no less than the U.S., public health is, like all other areas of policy, political.
There are many competing demands for government attention and public resources, many of them more dramatic
than public health work, particularly prevention—which succeeds when nothing happens. Non— governmental or-
ganizations in public health can help awaken public and government consciousness of important health issues,
and can help health agencies get the support they need in the competitive environment of governance. This is
true within the country and on the international policy scene (Loewenson 2003; Ruhl, Stephens, and Locke
2003) . Equally important has been the role of non-— govemmental agencies as providers of public health
services. For more than a century, U.S. voluntary organizations have provided health care, preventive services,
education and behavioral interventions. Frequently they fund this work by charitable donation, tapping a source
of extra—governmental funding that adds significantly to the overall resources available for public health work.
They also use public funds. In the United States today, it is typical for government to offer health services
through contracts with NGOs, a reflection not simply of the sometimes unfortunate ideology of market individual-
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ism (Burris 1997) but also often an efficient and effective means to reach communities that may not respond to
offers of assistance from the state. All this means that laws regul.ating NGOs, government contracts, taxation of
charitable giving and even the freedom of the press are instrumental to a robust public health infrastructure.

Finally, it is important to put public health law firmly into a social—and social epidemiological - context
(Berkman and Kawachi 2000). Good public health does not simply depend upon control of specific health
threats; it requires the maintenance of a social and physical environment conducive to health. Social equality,
which we lawyers may speak of in terms of social justice, is seen now clearly as crucial to attaining an optimal
level and distribution of health in any society. Thus, in a broad sense, public health law encompasses all the
forms and manifestations of law that influence social status and social structure: labor laws, tax laws, laws on
discrimination, criminal law and so on (Burris, Kawachi, and Sarat 2002) . Inparticular, we should be atten-
tive to conceptualize and study law as an epidemiological force: laws and law enforcement practices can directly
influence population health (for example, where control of illicit drug use has the unintended result of increasing
HIV risks for drug users (Burris et al. 2004) . Law can therefore be studied and targeted for intervention like
any other social practice that public health workers confront.

This volume is the latest evidence of a resurgence of public health law in China. The challenges facing
public health in China are formidable, but so are the capacities of China’s government and people. Not least of
these capacities is that of learning from the experiences of other nations. As an American public health lawyer,
I hope this book will help my Chinese colleagues repeat our successes and avoid our failures.

Philadelphia, June 2008
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