T

BOSHI WENKU
Ok%F - FISEE)

E =iy
RIESHT

XINGSHI FAZHI b d=r4 (o] (e ] S
MINY! FENXI

B &

Fe W F R kit



ﬂ'l%%:é?ﬂﬁ‘l’ﬂ’]
wﬁﬁﬁ

e 7 A ki



HERE:

AEQNH “Fib: HEASFRE, “LE: RESHFREZ QAR "
. REENFEBRZHHER”, “TH: 4. IERTLAARBENE" UR
“HERT BB, FRBSEAMMERRRTTRE, ULEDRERHASLHAT
THBRGEH, NMETAXHEFEANZENE, LREAZAT IR EATHE
HBWHE, HRURTREFEREREA. PEANERE, HELE, AFAEU
BRABTTEAG AL, XRESHELBRAAFTEANXRETT . TREUARA
FAEYL, RemERRENERATERS, JPREEE THHAR 2TLER, &
RS, RENFEFEREAN, ERAEN.

AFEETHER ARG, RESINEENXRE, R, REE. K
EMALRERE, TREATREATEABDREMN, RRWEAABMRERA Ly
BEANE, MHEAMARESE “UANA" WEXEMEERE “SHRE" EX b
REHTTEARK,

BERE: KER

EEEMME (CIP) #1E
TSR ALEF b B R IR E. —dEat. R BUE AL, 2008.8
(W E30%)
ISBN 978 -7 - 80247 - 128 -3

Lo TR W.fE—FE—FE N.D924.04
o ] A P 54 CIP i 7 (2008 ) 55 118494 5

MEZRATPHRESH

HAREIT: 4 P R 2k d
A d: ARGRREXDAEN LS BB 4: 100088

%) k- http ://www. ipph. cn i1 #& . bjb@ cnipr. com

& {THIE: 010 - 82000893 82000860 ¥ 8101 £ I 010 - 82000893

W AEHIE . 010 — 82000860 4 8129 W AEB4Y : zhqthx@ 126, com

B Rl RURPEBUH AL B T L 2 FelERHEXEERNS
F A 880 mmx1230 mm 1/ 32 B %:9.5

B %R:20084E8 A% 1R B} ¥: 2008 4F 8 HEE 1 WREQR
£ 8220 FF E  f#:28.00 T

ISBN 978 -7 -80427 —128 —3/D - 704 (2180)

TR ®fUbR

MEERRDE, FHARELR,



REAARFDOREM @
5 &

FF

iz

RIS LTI RBRAREE L Z PR E, RAEEREHR,
RE LA A B KR AR5 (5 B, R A L PR AT i e b
PRSI AK . A AR SR A B SR R R L 1
BrRAR FEESPEREMNRAE R AR TREE DL
KL FNRIN;2007 48, ¥ R B 1l SCRARAT 22 B Rl S K2
R Ee REBE, AT —4, ACEL A FRFHTR,
NEERHARBEHR SRS RN R, B3 4E,
H%,

AR, TR R RS B 18 L 28 0 SCAT R AT R A A A B
He U, RAEF K S BB, IR N Z AR

“TERGREHHREST B— A BHEXER R, 7K
HeF" , RAREAS I, RTFREANZLEEBRRAD B
“FIFRGUE” PR R KR R o, 855 B L ; 7k
HE™ ANARN AT X — B4 5 A A St i, B
TR DGR 17 2 A 2 [ A | TEA T AL 8 R [ L) 00 £ AL 0 RS
HIEEH ST X R AE L E , R IR F

Shs b, AN RGRE THRERERE, § S RE
RATERE“RI6” X — AR RS, RBTAR, XA RAR
BRI, WA E— P RALE LAR, %P, B8 &
7 RAXTCNE W H, YA BRI RARX T B T
Bo EREXR, W —HFHIOHERAZBZ LN _HERAN
“FRERER” ZETHBEAR“CARE" N RMRR"TE

1 @



@ MEXRRFRHREI
2

il

XRER, EAEIAALESRT , MR T 6" F R 5%
BAGEEN NG REE. MHM, Bl R, T
NERZSHHEE AN EWER IR RBRES A ME, EH
Wt FERERRTE L, SRR R~ 7 BN Ek 7 32K,
AR A Bl S A 56 2 SR, 7 — R vk B R A, 4 RO S S 4k /
P IERIALRE 0 % R 2 0T 5 B0 8 A 58 PERLVE 5 1 4%, [F] g
ERRERXR TRMHIEIE BT R AT AR R
GERHN M, MESERE, RIAHRILA—ERE /7 $Hh
¥ RS Sk R AR — S B 23 Vi P A6 0 R AT AR Sk i
RMANSAHZIRERI, e vl W, T 3 06 A o et
FUA RECHE RESIM: DR SR RS B R, SR
XE RGBT R EMT, W RA TR FE LY
REMXRMT E R FERETIETESRENXRS
WELHTNE,

Adirb, N T IR RS 25 10 BB HE, R A L
KBeBamT =K, 84 (D “RESHEERZ —RER”
5 (2) “RESMEHERRZHINER"H; Q) “BRH JIFREZ
RSB SRR X AT a) W, Ay R, R B T A
HERE GBS S PR SRR B RS E,
HREREEERIE. RREAGRAE, 2B ZRRARHE
BEFL: BERUBR T 2 BN REH, SGRER T 24
iy RIS

HARBHETAESR, AN, REREREME, B
MERIE, HARBERMEWHARN, REE LR MY RRE
KB AR, M2 T, B WHREE" 5 TIRIBHEAR
FIRERE. B, SHARS OB EPR T RE, BT LN E
ERFA I EN T F LR 2

Xt , 452 R , BAHE IR P PR 2N 1 A AR A3 P R 3

2



FE R NTF R RES @
e

KRB S IAE R, A HAZN, Wa BE 2. Hlin“2005
SEQREEEITIE) B80S 8 BRTHE 5 TR B A B R R
HBRE N, ERESEXERHRE,

RILHE A ABETAR W RIEBE RS, = AR
SHBRORE? RE, E—ENSEEN, EHAERE, BF
PUERRRH N R —FHZ LXK RENRE" . R, 44
ATREFENFIEUSBEIRARE L, BXHFAEREERSH
ARREZM AMETERRETWAB T HMRE, BieH
R EEIGIE b, 2T SRR B TR EEB AR M
H S HBAER%, ERAHZ R,

AERREMS, R—EAKN,—HZRE, IREREEEK,
A RBERIXBEMARRELBER Z B URER
HEGHEM . Lk L, XA TFTRETERGGHER, REF K
R, REEZBER HE XA TRER(ALTZRE) P ERHY
“REBEME,AEKBL. KRS, FAEA ; LR BERE T
WAERT B CH KRS, KBS 1 SKEE” P E
AR H BOHA 2K 21 SRR — § D0 M g 1 RT 8, IR ]
B o W SR HWBLEIA N — E B R B B
#H ARFHEANBRESEKERARR, BEMAENTXHEN .S
HRARRELHERKERR FE.

LR RIM LTS NIRRT EAA b ER AL
HRHHAB I ZERATIBUR AR BIGKIR 5H 20 TH6E;
H—Iid, EERERER SHEU 2R, AFERRRANRE
ABRBEYLEE , BULE LE , R B A E R R W BOR R, &
RHNABRBERIF 2, T H 50 AR B R B2, &0
ATFHAERE-> HERE - INRE - 7I12RE - ¥&
REREAEZLR. B0, RS, AT A KB, A
BT ERB, L&A TN BOA LR R EE I #H

3



EEARTRHRESH
5 =

il

HRIGHER,

T EARME G, (HERERFPRRESND—8, 5
DA HRF R BN T4 R EREA A 287 I ASURERUN L
AR AHME; EA MBS E LA A" K ER S 5ER 1
“BRAR" B RS HE R THEFERBRTFTHRES
A B, RES AR R 5 EE 240, AT,
HEHER R R, A R BAITER T ESRRBRE 5K
o HH, HHEXEMERE, KLARREERTIERN . H
% wFHES FOH E A R 4 BT R, 3F s O
EMEA KRGS MURBHTENBOAE B 5 EFHRe T EE B
BeAT. HUE, BAIABEHME: ARSI LIRERNAS, ek
ENERKASERERER D, BALEERERE MWBTIE
HEEN FHENZEE K.

HEM SRR SR AT B R
2008 %26 A4 HET b fEREHR



TR R h i RS @
Y HE

W OE

T REEEN AT HEW, ERAR I TE, FHEE
BRE. BRXTRENEEENCEA T &R, HEEEL
FEHIGF SER AL N TRESHFRBHXRSHER
W ERADRGE EE KRR Bk, A BLURB N, LA
g1 E.

AR RFENIERESRE” LR RESHFERN
ZEER” PR RESHERBZENEL” TR &
5.5 R REZ BB SR UK &id” EA

2245 SR 4B SE T R 20k ¥ 5 B Rk R R B AT
R T A BHEAR LG ESBRIT . K5, ERERFERHA
B2 Ja, YSLIE A R R A HAMESFT THIB A, &5, EE
REEATREREMORERMERNG, 4B TEBRERRH
FERR,

‘IR RESHERLE—BRER" A ANE, HF-EEER
WREMEARIE R, UG CHEE M, XEEARBE
& RENES, RETEE L . RE. RN THXER EEE
PHERAR S KA REM 2 REERNER . B S REHE
s REMRHE. B _ERMAMER KA RN REERFER S
WEEHTR . REENFRRPHMEERENT=1F.
B, A B THACRIZ B R B e 5 30X WA A 3
&, W OSBRI O B R, R R S k6 AR R S
B 4ERF DI RR A Sh A48 , (2 I 31636 B IO S s, B7E

5|



@ Pl AR h R E S
XHE

HAAFIUAE PR MKSH R A B A5 vl R e
AEFAEIBET EEELHIAE. BERFERRREMHHE
HIAKTIRE, B .5 —, RIEIERTI6E, IR BH BRI A HE
MR P ERE R F 45 5 0 AR, A B TR
FRE P RIRRIT 56 =, 801 B T RE, IR BAE N R RAL)
AR, T LAY R Sk v AR I 138 P B S 5 5
=, WESZHYE, MRERB THRPARBE ARBRZ
B ERZHR. FBUEE MR ESIEE T REMMERIER, W
R EIR SHERRA SH WM E R E, RENE BN
BIATTE AT T R ER RN ERRER, €05, £
BERACGIACHI R UL BB WS A8 R R W E, W F B’
EEVXRMABERA K 2, 0E SRR S LEBFAR
YRR IGEAE o

“HE RESHEERRZAEMNER" R RBAEIEN
B, HAFMAIFBRNAEN REHT T, AR FE
REIHE SIT Sl , REABA R T3 BOR R R 0 223
T REHE , W SO SBOR AR, h T 2 BUR BT B A Al
WA, T AR BN T F BOR KM R B2 B 51
SARHE. SANESLR TS, B T SRS AU M
BESRESMNESLESURIE R E R | R W Ih 5 MR
JFES BB, 3 LA SEHE I 48 THBR 3k A, 1858 T R B W
FIERRZE LR S BAEAB, BLEN=ZAAERRTR
BEMEAENXR B—, ARk EmfEieR T REES
SARIFRER A 5 =, AR B B A BB T RENE
ST AT S AL IR 56 =, N BT P B A B, (2% T Ry
AT RIRER IR SR\ Z TR AT 84 B B HH 2, 18 A 7R 59
PATEMBE N ER— DN REERFERF BN 55
AR, M REX T A 5D 1 6 L BRBOR BRI i B

e



HEEGRFAHRESH
PHE

R, RSB BTSRRI RN T

‘TR ERFSISREZAERB SR BIHENLES
BTERR. BAEMANRE.ANREMMRES5IRR
BT EMT THRN USRI B B R B H R
RO, 55+ A3 B RN J5 T , S ey SE 47 AU | (B L
WL A B3| S R R A T X SR, B E B W, RR M E T
RS EEMROMME EF U E, FRELBEIANRS
5 ERATHE SRR EOLH, LR A% S REOAEIHL
SERIR

BT ERERENIMT, ESRHS, ALV L, REAA
B 5 B ME, X F70) 3 B S TR 5 B i SEBLELA BUR B, B
DREFETHEERZDRE FREMFIEHLRAR, B
i, N EEA N YR RS EAFRE . ENRE TR,

XER: RE MAFBR MFErE MEER T

7|



@ FH LG WEF P R BT
HIHE

ABSTRACT

Whether public opinion should play a role in criminal rule of law
is now a heatedly argued issue in China and both proponent and oppo-
nent have been trying to find overwhelming arguments. However, by
so far, most studies are in fields of philosophy, politics and policy
and an over - reaching and systematic research into relationship and
mutual influence between public opinion and criminal rule of law is
still absent. Therefore, this article will focus on this subject with the
aim of using the little to get the big.

This article is divided into five parts: Introduction, Part I: Gen-
eral Theoretical Analysis of Public Opinion and Criminal Rule of law,
Part II; Specific Analysis of Public Opinion and Criminal Rule of
Law, Part III: How to Strengthen Respect for and Guide Public Opin-
ion. The introduction begins with discussing the connotation of crimi-
nal rule of law and its border. Then, it introduces the main questions
this article is to study.

Part I; General Theoretical Analysis of Public Opinion and Crim-
inal Rule of law include four chapters. The first Chapter aims to lay
foundation of the following parts by solving basic problems concerning
public opinion, including the definition of public opinion, the con-
nection and differences among public opinion, expert opinion, collec-
tive consciousness etc, classification of public opinion, foundation,

phases of formation of public opinion and approaches through which
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public opinion is expressed and characteristics of public opinion. The
second Chapter defends the existence of public opinion in criminal
rule of law from the perspective of value. Public opinion has threefold
value in criminal rule of law. In the first place, it can strengthen the
fundamental rationalism of criminal rule of law; Secondly, it helps to
realize the functions of criminal rule of law and finally, it offers spe-
cific yard in special issues in criminal procedure, such as how to de-
cide whether there exists a possibility and to what degree for the ac-
cused to act in accordance with the law. The third Chapter focuses on
functions of public opinion in criminal rule of law. The first one is to
signalize the weak points and problems in development of criminal
rule of law or specific issues and help us finding the best solution; the
second one is to supervise the appropriate exercise of powers and im-
plementation of criminal law and the last one is to act as an exchange
forum for people of different stratifications and different values. The
fourth Chapter makes a list of potential negative effects of public opin-
ion, including misleading criminal decision, leading to miscarriage of
justice and postpone criminal reform, analyzes main causes, such as
insufficient information, absence of transparence in procedures and
blocked expression approach and suggests that public participation,
information disclosure and exchange and feedback mechanism be set
up in order to prevent the above — mentioned negative effects.
Chapter 5 to 8 comprise up Part II: Specific Analysis of Public
Opinion and Criminal Rule of Law. The fifth Chapter expounds public
opinion from the viewpoint of criminal policy and holds that public o-
pinion helps not only to disclose existing problems, chose an optimal
plan, strengthen authority of criminal policy but also to evaluate effect

of criminal policy as a supplementary or independent yard in framing,
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implementing and evaluating criminal policy. The sixth Chapter,
based on criminal legislation, analyzes the relationship between public
opinion and authority of criminal law and the rationalism that public
opinion should play a role in criminalization, designing of punish-
ments by specific instances. The seventh Chapter probes into relation-
ship between public opinion and criminal justice. In the first place, it
answers whether public opinion can play a role in criminal justice
from the perspective of the principle of legally prescribed crime and
punishment ; secondly, it answers whether public opinion should from
purpose of punishments and finally how from sentencing procedure.
The eighth Chapter begins with reviewing purposes of executing pun-
ishments and explains the meaning of execution in transmitting special
information to the public. Then it explains why and how public opin-
ion influences this transmitting process.

Part I11: How to Strengthen Respect for and Guide Public Opin-
ion is composed of Chapter 9 and 10. The former analyzes problems
in looking for, listening to, responding and guiding public opinion
and the latter offer suggestions from both subjective and objective as-
pect. Finally, this article draws the conclusion that criminal rule of
law should face between the -eyes, react to and guide public opinion
considering its justified and unavoidable interference with criminal

rule of law and its positive values and functions.

KEY WORDS: Public Opinion Criminal Policy Criminal Legis-

lation Criminal Justice Execution of Punishment

1|10



AL I R R E AT @
B x

S8 FIEREBERE e, (1)
B Ta L e p— (1)
ST EEIEZ AR e (2)
Z FUEEBBRE ceereeeeeenes s SR 5SS SR SIS § 24 (4)

Lr RESHEEG2Z—KEE

F—F RENEAREIBDE .ccoooeveerrmmnn (11)
o B AR sarenonmsvss s somsssmse ssems sgass supn sssprviss (11)
et Y BT 5 . S5 s s s ssmns s s nregs woees o (11)
AL T T R —— (17)
BS R Ul PP s v S R SR TR D S (22)
(”)iﬁ%%—%#kiﬁ%% ................................. (22)
EAT T 3 F F-0- 0730 SO r R (23)
(Z)EBREE TR rrresrtrmmrtornnniiennen (25)
DL T o8 0 (T ——— (26)
R EWTGRE coeeererreremnitiniii e, (29)
N T 1o © (LT TTRREORRR S ——— (29)

€ 2 Y T B BB W w5 s nm SRS 543 8955670555570 (32)
(S )RR vrreeernorrmmrnessanntinie st s seasstsnraesraan (34)
W OREHIFI e (39)



@ ISR a M R R ST

B X%
(—) BB B AL e, (39)
(Z)RBEWT I B '...‘(40)
(ZYRBEWHA R E P, e e (41)
EF-EF REWHEELBEIMME - (44)
— FBTHAMEREGRRES e (44)
(ﬁ)ﬁjgiéwgﬁg@ .................................... (45)
(C)RAEAE MW ERLI oo, (51)
SR TR EREE LR E DL e (55)
() BB MBI orermemerrrermreeieinane (56)
()N EHEE T EARI LT ererereermnnerrirmn (61)
EZRBHLAZZRE BRI oo (64)
(”)ﬁ}i%ﬁqﬁﬁ’&%%i ................................. (65)
(Z) BB AR corverrrrrrrrmrrererrnniiaenesniann (69)
F=F REXHIEEZESBITIEE - e (72)
— RAEAER I eeerreeeee et e (72)
() AEF B EL R v (73)
(AR B P2 vrereremressomrs e sttt (75)
(S )VAEZR UGB i evveemremernemmmnnsr s (78)
S ABEAEE e (80)
(=) BB ELR eveereenee e (81)
() BB v vvevrememmrmmmnsnisie s (84)
(Z) BB B AR evveereemenererene e (86)
Z B R IIEE et (88)
(=) BB RFI I coeeeeereremrnerrin (89)
(Z) W RTYPAE corvmremeerrmeeerereinnenn (91)
(Z)VHBE KT BIL coovremrrrmmrmneeeieii (95)

12



HELEUFFHRBEIH

B %

EME REMHEEGMYRIER oo (97)
— GEBAER BRI coecerererienen (97)
(=) TR IERE e senEsEES aRAw (98)

(Z) T BT T SRR ceveverrrrmmrmmmmniniini, (100)
(E)THBHHBEERE oo, (101)

S EBAER B EE orererrrreererre it (103)
(=) FETEE ooreeeeermmrmmresereeniiin . (104)
(Z)BIAFE coeoeerererenmommssaeientiiia, (106)

PR RESHASECIRIER

BERE REGHIEBE oo (113)
— BRELHEBRAE T oo (113)
(—VREEHEREFBI BRI --evvevenvenveremnenns (114)
(CIREERERE T RBEHE - oreeeeremmanenarennns (117)
;;&%gﬁujégﬁ;ﬁgg&ﬁ .................................... (122)
(—VREEREHEEBE e e (123)
(CYREEHBNIITIRIE, --veererveremarereonneeannns (127)
-3 3P 3. £ 0 ¥ NP AR (131)
(_)%gzﬁg}]wﬁ%;}& ................................. (132)
(Z) R B L WA AR e vveeeeereresemmmmennnienenneen (135)
FERE RESHEIE v, (138)
— BB R AR SRR e W —— (138)
() BEAEFEEEENINE N errererrrererarenenanns (139)
(Z)RAMFE R EEWETGR ooeereerormrmmennenns (142)



@ MEEARAFRHREM

B X
SR ELEMEERMEBIIE e (147)
(F)FHEEREBBREIE e, (147)
(;)&g%uﬁ]g@ﬁ_ﬂ;ﬁ;% ................................. (155)
ZRESMEHBEAMEE v, (159)
YL o h T —— (159)
(Z)RRBHE BRI, coomorrrorsroraessnsoranessanes (165)
FEE RESHERE e - (174)
— FARFERRENRRAE  RAER e (174)
(=) AT L evererrrrerrrtrrn, (175)
(Z)YBTRRBAIER oeveeverrmrrmermrniicn, (179)
S EMNEFHRREAOAAIB FM AL oo (184)
() EBERHEHRRIER e, (184)
(DYRBEESBEREHBE oo, (192)
2 FMTEBRENRBEE FFAES oo (197)
() ARLFEREE oovereemrerrn.n. (197)
(Z)YEMBFEER oo, (199)
ENE REEHBBRIT oo, (204)
e T AT O R T TR e oervevmeeemnr e, (204)
(VB PITE LB ooovreeeeenrnerininninnenne (204)
(Z)BBEHEBHEERIE oo (207)
ZBBEREHBEFE e, (212)
L REAH T HATEF ol cooeveremmrerrnernereinn, (218)
(m)REABATEE B oo, (218)
(ZD)REEHEBRBIBER -ovvervrmrrmennnn (221)

114



