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Abstract

The securities market is a capital allocation market, and is also
a market seeking equity. In order to realize the equality of the secu-
rities market, “ the Securities Law” has designed a series of insti-
tutions, among which, two crucial ones shall be the institution of
information disclosure, which is the cornerstone of the securities
market ; and the institution of civil liability, which is of tremendous
significances to the protection of investors’ interests and the equity
of securities market.

The civil liability rules on the securities law are mainly con-
cerned as civil liability of torts in the securities market. The tort in
the securities market shall be defined as illegal conducts, which in-
duces the loss of investors, done by the subject of the securities
market, through misrepresentation, manipulating the market,
cheating clients and other prohibitive conducts. The torts in securi-
ties market deviates from the principles of equity, fairness and
openness, and also disconfirm to the principle of good faith. Not
only does it impair the interests of investors, but also diminish the
investors’ confidence on securities market.

Therefore, the ruling of illegal conducts in securities market is
one of important tasks for every nation. The complete anti-fraud

system of United States helps to control the torts in the securities
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market effectively, which assures the people to put their savings in
the securities market. Although Japan copies the securities regula-
tions from United States, it shows no mercy to the torts in the mar-
ket. Our Tai Wan district also put emphasis on the issue of torts in
its securities law. The reason for these is that a complete system of
civil liability rules of torts in the securities market, as one of the in-
stitutions of legal liability, can remedy the injured party sufficient-
ly, protect the investors’ interests effectively, maintain the confi-
dence in the securities market, punish the lawbreakers effectively,
and realize the function of prevention of the law. From the perspec-
tive of individual’s significant role in the operation of law, it encour-
ages individual to exert great functions in the operation of laws,
helps to supervise the market effectively. Meanwhile, the perfection
of rules of civil liability for securities torts is also the balance and
coordination with criminal liability and administrative liability,
which also stands for the realization of the functions of judicial pow-
er in the securities market. To sum up, it’s the primary institution
to realize the principles of “ equity, faimess, and openness”

With the recognition of these, the thesis discusses the securi-
ties torts beginning with some basic issues. Six chapters are formu-
lated and the total words amount to 200 000.

The first and second chapter is the analysis of the basic theory
regarding the securities torts. Although there are many opinions on
the very issue, the author still tries to review and clarify certain
opinions.

Chapter one mainly researches on the following important theo-



retical issues. The concept of securities torts comes the first. The
author defines the concepl as the prohibitive conducts that violate
the securities laws and regulations, such as misrepresentation, ma-
nipulating the market, treating clients and so on, which induce loss
of investors. The conducts include misrepresentation, manipulating
the market, certain kinds of treating clients and so on.

As Regard to the characteristics of torts, the following charac-
teristics shall be included. The injured party shall be specific and
categorical ; the losses are mainly the losses of property interest and
with the characteristic of difficulty for calculating; the providing of
proof in securities torts is difficult; the securities torts is of correla-
tion; and the number of subjects of torts shall be plural.

The second issue to be discussed is that the relationship be-
tween the securities tort and the civil tort shall be equal to the rela-
tionship between specific laws and general laws. Thirdly, whether
the securities torts shall be classified into ordinary torts or special
torts? The author deems it as ordinary torts. In fact, the classifica-
tion between ordinary torts and special torts, has not been witnessed
in common law system. Even in continental legal system, no con-
sensus has been reached on the criteria for the classification. There
are still several theories such as the theory of classification on gen-
eral clause, the theory of responsibility to one’s own deeds, the the-
ory of classification on constitutive elements and the theory of classi-
fication on principles of responsibilities.

The author believes these opinions all reflect the distinctions

between ordinary torts and special torts partly, but not completely
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yet. Tt is more reasonable to adopt one theory according to the stip-
ulations in “General Principles of Civil Law of People’s Republic of
China” , together with the analysis on the torts in different fields.
As regard to the securities torts, the theory of constitutive elements
shall be adopted. Notably, the ordinary conditions for the establish-
ment of torts have developed and made a breakthrough in the realm
of securities torts. Simply put, two aspects need our attention.
(1) The judgment of fault. There are some difference lies in the
principles of responsibilities. No matter is misrepresentation in the
securities issuing or the conducts of manipulating the market, the
principle of fault responsibility shall apply, but with exception of
no-fault principle when dealing with the issuer.

The judgment on other professional intermediary organizations
is much more complicate. Though the same fault responsibility prin-
ciple applies, but here means a different expert responsibility. This
can be clearly reflected in the decision on the fault of misrepresent-
ation during the issuing of securities. The essences of the expert re-
sponsibility reflect in two aspects, one is all the professional organi-
zations shall investigate and review the matter based on the well ac-
cepted moral standard and operation rules, procedures by the whole
industry. The second is that the organizations shall apply the just
mentioned moral standard and operation rules, procedures to certify
the matter. (2) As regard to the objective aspects of torts, differ-

ences are also found. The objective aspect of misrepresentation gen-

_erally requires the conducts of misrepresentation by the person, and

the extent of misrepresentation shall satify the materiality standard,



as the investors have suffered the loss from the issuing. But for the
conducts of manipulating the market, the dual constitutive elements
doctrine on objective aspect shall be adopted. And for conducts as
treating clients, the objective aspect shall also be clarified through
the method of categorization.

In Chapter two, an analysis has been taken on the issues of se-
curities fraud and the relationship between securities fraud and se-
curities torts. The current situation of our country and the improve-
ment that could be done in the future of civil liability institution in
securities market is further discussed based on the first issue. This
chapter has made a profound analysis on the development of rules
on fraud, and discussed the securities fraud institution both in the
continental legal system and common law legal system through com-
parative study.

As regard to the theory of securities fraud of China, this thesis
defined the securities fraud as the illegal conducts of cooking the
facts through the means of faking, hiding facts and so on during the
issuing, dealing and relevant activities, while violating the stipula-
tions of laws, which mislead the investors to mistakes and make
certain actions that make them suffer the loss. Attention shall be at-
tached to the issue that securities fraud not only includes the mis-
representation and treating clients, but also include the manipula-
ting the market and other manipulating activities or insider-trading
activities by means of fraud.

But securities fraud can not substitute for these two kinds of

conducts. Civil liability of securities torts shall not be just confined



