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Abstract

Genetic Resources (GR) are the important component of bio-diversity
and the panhuman valuable wealth, whose formation has recorded the
evolution process of all living creatures on the earth. But in the latest
hundred years, the development of modern civilization has made global
ecosystem environment havoc, many species are faced with annihilation.
The . depopulation of the species not only means disappearance of one
species, that more important are the disappearance of GR with these
species forever. Along with the continuous decrease of species and the fast
increase of demand to GR, the protection of GR has gradually become a
hot issue in the world. Most GR in the world are located in developing
countries, while biotechnology companies with economic and technical
power to utilize GR are mainly from developed countries. These
biotechnology companies have wantonly loot GR of developing countries ,
then applied for the patent and make huge profits from their commercial
utilization. However, the countries and traditional peoples providing GR
have no chance to share all kinds of benefits arising out of the utilization of
the GR in a fair and equitable way. Therefore, the developing countries
have pay tremendous concern to GR now, hoping to adopt the law means to
fight various behavior of “Bio-piracy” and to protect the GR availably.

Chapter 1 first discusses the definition of Biological Diversity and
related terms, then nail down the concept and scope of GR discussed in
the text. Later on, this text introduces the characteristics of GR and

analyzesthe direct, indirect and latent value of GR. In the end, the text
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discusses the legal status of GR, think that the concept of “Common Con-
cern of Humankind” (CCH) introduced by the 1992 Convention on Bio-
logical Diversity (CBD) should be the precise expression of the legal status
of GR. According to the principle of CCH, every country has the sover-
eign right over its GR; nevertheless, it has the duty to facilitate access to
GR by other countries. On the other hand, to facilitate access to is in ex-
change for the quid pro quo of a share in the benefits resulting from the use
of such GR.

Chapter 2 examines the righteousness of the law protection on GR.
First, from the perspective of economics theory, the protection of GR is
reasonable. Because confirming the property rights of traditional peoples on
GR and related traditional knowledge have stronger encourage to their con-
servancy and maintenances. Furthermore, providing the law protection to
GR can make traditional peoples acquire the reasonable benefits in econo-
my and society developing process, enhance the competition ability of de-
veloping countries in international market. Second, from the perspective
of Human Rights, the law protection on GR can help traditional peoples
realize their some Human Rights such as the right of environment, the
right of national self-determination and the right of development. Conse-
quently, the text concludes the law protection of GR is righteous.

Chapter 3 describes the worldwide lawmaking of the protection of GR
briefly. First, this section 1 introduces relevant international convention ,
involving CBD and the Guideline of Bonn, TRIPS | UPOV and International
Treaty on Plant Genetic Resources for Food and Agriculture. Then, sec-
tion 2 and section 3 introduce various system carried on the protection of
GR in Andes Common Regime etc. and other countries. From these pres-
entations, we can see that CBD is the main international law confirming

the right of traditional peoples to GR and related traditional Knowledge




g BERRRSHEXEEMIAN R ERIPFR

(TK). On its basis, some countries also try to build up the special sys-
tems of GR protection and seek region collaboration. Although these con-
ventions , region pact and national legislation have some disfigurements and
come forth some problems in their implementation, which is still a precious
wealth for us.

Chapter 4 analyzes the real right protection of GR. First, this text
discusses the problem whether GR belongs to the category of the things.
Owing to GR including two parts of visible things and invisible things, the
visible things such as biology species and the human body organ etc. be-
long to the category of the thing obviously, which should be protect by the
real right Law. Then, this text analyzes the concept, type and obtaining
of the real right of GR. According to the characteristics of GR, the real
right of GR is divided in to ownership and right of use, which can be gain
by pre-empt, work and agreement. When the GR is break, looted or pil-
fered, the holder of the right in rem can adopt the claim to return proto-
plast, involute and make up for loss to protect their rights in addition to a-
dopt self-protection.

Chapter 5 analyzes the intellectual property protection of GR. Along
with the development of modern biological technology, the value of embed-
ded information in GR has overstepped the value of GR itself as visible in-
dividual life unit consumedly. The developed countries continuously extent
the scope of object protected by intellectual property for the sake of the in-
dustry benefits of itself, particularly in the life sciences field, intellectual
property has broke the principle of natural thing gradually and blur the
boundary between invention and discovery. In order to prevent the improp-
er appropriation of GR and TK, ensure the legal rights of providers and ac-
celerate abidance using and development of GR, we should provide certain

protection to GR and TK under the intellectual property realm.
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Chapter 6 discusses the contract law protection of GR. Protection and
valid exploitations of GR is the inevitable choice that all countries develop
the native science and technology power, protect biological diversity and
biology safe. As main providers of GR, the developing countries especial-
ly attach importance to benefits and sharing of GR. It is the most pressing
approach that adopting the form of contract to resolve the issue of benefits
and sharing of GR before the international society manages to agreements on
the issue of intellectual property protection of GR now. Along with the per-
fection of contractual principle by WIPO as well as other international or-
ganizations and the increasing practice of this kind of contract, contract
has been the important law way by many international organizations or re-
search institutions and enterprises. This text analyzes the deficiencies of
current Access to and Benefit-Sharing of GR Agreement and put forward
some suggestion on the base of investigation to the contractual model pro-
vided by developed countries and developing countries respectively.

Chapter 7 discusses present situation, shortcoming and countermeas-
ures in the law protection of GR in China. China is one of the Megadiverse
countries in the world. Correspondingly, China is one of the object coun-
tries where biotechnology companies conducted biopiracy. Owing to that,
the loss of GR of China is a serious problem in recent years. China has es-
tablished a basic legal framework to regulate access to and benefits-sharing
of GR, to provide intellectual property protection for the related biological
technology. But the legal framework is not so pertinent to the subject,
therefore it cannot meet the urgent demand of regulation. Accordingly,
China shall separately fulfill the intellectual property rights on GR and re-
lated TK in addition to draw up special legislation to improve the legal sys-

tem concerning protection of GR.
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