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Abstract

The omission of tort is the behavior that the
person have ability to implement but do nothing, the
intentional or negligence behavior have the cause and
effect relation with damage of others, the person
should be liable for his inaction.

The tort law in many countries all emphasize more
and more to the protection of victims, passing various
way to resolve the problem, it is one of the
development trends that extend of the omission of
tortuous liability. This dissertation aims at researching
the basic theories of the omission of tort, include the
development trend, define, theories foundation, types
of the omission of tort and the omission of bystander.
Take expect as judicatory to practice and lawmaking in
omission behavior problem to provide a solution.

The full text is divided into five totally.

Chapter one focuses on history investigation and

the development trend of the omission tort law. By
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comparing old code and the law of different countries today, it can be found
different modes of tort law, including general mode, duty of care mode, act
mode and case law mode.

Omission tortuous develops from hybrid liability into independent
liability, the constitutive requirements develop from simple into precision,
the extent of liability tends to expand.

Chapter two defines the omission of tort, the innate character of
omission is breaching compulsorily of conduct and actions for ruling to the
law, relate to the violating of current society that the law protect. It is the
conduct that people should have done something to protect important social
relations, but did nothing and causes that society relation be violated. It is
similar to the omission of penal code. As a result, it can draw lessons from
the criminal theory of omissions.

With actions compare, omission tort makes no differ on illegality and
damages, special factors are delict and fault. A premise of omission is the
duty of act, including intention and negligence. It is usually difficult to tell
the difference of omission and act. Things are different in different
circumstances. The first, ex-behavior illegal is an act to start the cause and
effect chain, but still isn’t a tort, while the latter is inaction, it is omission.
The second, the ex-behavior is an action, the latter is an inaction, both can
lead to responsibility, then it is a commission act. The third, the fore
conduct is legal, but hind is illegal inaction, it is an omission case.

Chapter three analyzes theories support of the omission of tort.
Philosophies of law, include the constitutive requirements of tort theory and
dangerous responsibility theories all support for it. The philosophies of law
theories include : the liberalism theories, communism theories and Marxism-
free-person joint community theory. Omission and Commission are two types

of tort, which is supported by civil law and common law.
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Affirmative view on causation of omission is general theory of tort.
There are special factors in it. The first is the premise of duty to act, the
second is that there are other factors, nature or other people, lead to damage.

Omission tortuous liability belongs to general dangerous responsibility.
From omission analysis of every variety, we can see that damage shares all
with to dangerous of the control is relevant. Taking this as the damage shares
a basis, It meaning three: Prevent from injuring occurrence while filling up
damage for the realization; Two can economize a social cost; Three can
carry out the worth mid-set of the civil law, protect the person of the weak.

Chapter four studies the type of omission of tort. The duty of act should
be an obligation and should be legal, Contract ,The Public Orders and Borus
Mores Principle can not produce it. Our civil code should change the rule that
omission violating the basic ethics into current laws. Statutory duty of act
includes statute duty, duty because of the behavior in advance, duty because
of special relations.

According to having the third people to get involved or not, the
omission of tort can be divided into two types. When there is no third people
get involved, the behavior takes complement liability, on the contrary, the
actor takes direct liability.

Chapter five discusses Bystander’s omission. The key of Bystander’s
omission lies in the duty of act. Only basic moral obligations can be
confirmed as Bystander’s duty of legal. The easy rescue duty of act is the
basic moral obligation. It is constituted of three items: Firstly, victim faces
to damaging danger of life, the graveness health. Secondly, what to face is
urgently dangerous. Finally, it is salvage would not bring damage of health
and life to the bystander and other people.

Scholar of philosophy of law and economics of law have specialized

discussion on the Bystander’s omission and provided the theories foundation
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for it. From the angle of positive law point, in ancient codes and today’s law
of lots of countries, all have the provision of responsibility to the Bystander.
From this, we can draw a conclusion that duty of easy rescue has already
been confirmed by the law and become legal duty.

Rule the Bystander’s omission may also cause some negative results,
include risks to bystander himself as long as to the third people, may cause
the decrease of the latent rescuers, cause the predicament of the judicial
system and practice medium may meet difficult, etc. But these negative
results can solved, in some ways, strict bystander’s omission composing,
draw up “Good Samaritan Law” , make up the bystander’s lost, etc. The
development of science technique and the law system also provide certain
path for practice to solve some difficulties.

Act mode should be adopted in our Civil Code to rule omission of tort.
Under the frame of Tort Draft, a general rule should be put in chapter one,
and establish particularly chapter afterward, including the type of omission of

tort, the duty of act, the responsibility of omission etc.
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