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A Sino-Canadian Joint Research Project

The original English version of this book was written by Ca-
nadian experts organized by the International Centre for Criminal
Law Reform and Criminal Justice Policy in Canada and translated
into Chinese by the Centre for Restorative Justice in China Uni-
versity of Political Science and Law. The translated book in Chi-
nese was jointly edited by Chinese and Canadian co-editors and
published with funding support from the Canadian International
Development Agency. The views and opinions expressed in the
chapters herein are those of the authors and do not represent any
overarching official policy or opinion on the part of either the In-

ternational Centre or the Canadian government.
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Preface

China’s new phase of transition to the rule of law started in
2002, when the 16th National Congress of the Chinese Communist
Party announced that comprehensive reforms would be launched
to improve the entire justice system, aiming at enhancing the
“protection of the rights of citizens and legal persons. ”® This was
the first time in the history of the Party that justice reforms were
introduced in the General Secretary's Report to the CCP Con-
gress. Subsequently, in 2004, the 10th National People’s Congress
adopted a resolution to introduce a series of amendments to the
Constitution. which for the first time in history officially en-
trenched “respecting and protecting human rights” as a constitu-
tional principle of the People’s Republic. ® Since then, Chinese
reformers have achieved impressive progress in the reforms of the
criminal justice system. According to the reformers, the ultimate
goal of their reforms is to maintain public safety and enhance so-
cial harmony.

The NPC’s decision to re-amend the Law of Criminal Proce-

©® Jiang Zemin, Report to the 16th CCP National Congress, November
18, 2002. [ EB/OL ] .http://www. southen. com/news/ztbd/Ilb/bg/
200211160429, htm.

® Paragraph 3, Article 33 of the Constitution of PRC, as amended by the
National People’s Congress on March 14, 2004, [EB/OL]. http://www. china.
com, cn/chinese/PI—¢/517236, htm.
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dure, which was systematically amended only a decade ago, has
officially opened the door to nationwide discussions on what
changes should be made to the Law and the relevant laws and reg-
ulations in order to make them and their operation fully compati-
ble with international human rights standards. In the legal circles,
the Chinese law reformers have now developed some extremely
interesting plans for this legislative reform.

During the past eight years, through the China Program of
the Vancouver—based International Centre for Criminal Law Re-
form and Criminal Justice Policy (ICCLR), my Canadian col-
leagues and I have had the pleasure of serving as international
supporters working with the Chinese co-editors of this book, Pro-
fessors Chen Guangzhong and Cheng Weiqiu, and their distin-
guished colleagues at Centre of Criminal Law and Justice (CCLR)
and the Research Center of Procedural Laws (RCPL) in China U-
niversity of Political Science and Law in Beijing. With strong sup-
port from all the Canadian and Chinese experts and organizations
working in the field of criminal justice, we have produced a series
of publications to support criminal procedural law reforms in Chi-
na and facilitate the sharing of new ideas and knowledge interna-
tionally. This groundbreaking cooperative discourse is generously
supported from the Canadian International Development Agency
(CIDA) as well as the Chinese and other international donors.

In 1998, Chinese and Canadian experts of the two Centres
(ICCLR and CCLJ) jointly produced a book, United Nations
Standards and Chinese System of Criminal Justice, which was the
first ever published Chinese-language systematic overview of the U-

nited Nations instruments and issues in implementing these instru-
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ments in criminal justice. @It has become a classic piece frequently
cited in Chinese studies of international standards in criminal jus-
tice. In 2000, we published Compendium of United Nations Docu-
ments on Human Rights and Criminal Justice, now often used by
Chinese jurists and practitioners as a sourcebook in the discussion
of international instruments of human rights. ® In April 2002, a
major comparative research, A Study on Issues in Ratifying and
Implementing International Covenant on Civil and Political
Rights, was completed. ® The publication presented the first set of
comprehensive Chinese recommendations on the ratification of the
ICCPR together with detailed Chinese and Canadian analyses of ex-
isting issues in implementing ICCPR standards. In the same year,
we also published Training Manual on International Covenant on
Civil and Political Rights — International Standards and Chinese
Rules on Fair Trial. ®The Manual is now being used in many Chi-
nese law schools and judicial training institutions. In 2004, we
published A Study on Issues of Fair Trial, which presented four

reports of investigative studies in the field and 50 cases that were

© Chen Guangzhong, Daniel Prefontaine, Bian Jianlin and Vincent Cheng
Yang (eds.), 1998, United Nations Standards and Chinese System of Crimi-
nal Justice. Beijing: The Law Press.

® Cheng Weigiu, Vincent Cheng Yang and Yang Yuguan (eds. ), 2000,
Compendium of United Nationsl Documents on Human Rights and Criminal
Justice. Beijing: China Legal System Press.

® Chen Guangzhong, Cheng Weigiu and Vincent Cheng Yang (eds. ),
2002, A Study on Issues in Ratifying and Implementing International Cowve-
nant on Civil and Political Rights. Beijing: China Legal System Press.

O Cheng Weigiu, Vincent Cheng Yang and Yang Yuguan (eds. ), 2002,
Training Manual on International Covenant on Civil and Political Rights. Bei-

jing: China University of Political Science and Law Press.
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reviewed during the research, as well as a series of papers authored
by Canadian and Chinese colleagues. ® The publication of Fairness
in the Trial of First Instance is another achievement in this series of
joint publications. Unlike the previous publications, this book of-
fers more detailed analyses and recommendations regarding a se-
lected number of key issues in implementing the standards of fair-
ness in trials of the first instance.

Although there may be different views about fairness in the
trial process, it is now being redefined in Chinese legal studies ac-
cording to the relevant universal human rights standards. Fifteen
years ago, universal standard of fairness was still considered as a
controversial and sensitive subject matter in Chinese legal studies.
A series of historically important events in the past decade demon-
strated some fundamental changes in the cultural attitude towards
the standards. China signed the International Covenant on Econom-
icy, Social and Cultural Rights (ICESCR) in 1997 and ratified it in
2001. It signed the International Covenant on Civil and Political
Rights (ICCPR) in 1998 and has been preparing ratification since. |
It entered the WTO in 1998. @1t introduced the constitutional en-
trenchment of a general human rights principle in 2004, which has
justified a full recognition of ICCPR standards applicable to the
criminal process. To realize such a recognition and make the stand-
ards work in actual operation, there is a need to push forward the

legislative reforms, improve the legal institutions, strengthen the

® Chen Guangzhong, Cheng Weigiu and Vincent Cheng Yang (eds. ).
2004, A Study on Issues of Fair Trial. Beijing: China University of Political
Science and Law Press.

® China’s entry of the WTO on December 11, 2001 was considered a ma-

jor push for massive reconstruction in its economic and legal development,
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judiciary and the legal profession, develop a new legal culture and
enhance the legal training programs.

Like other parts of China’s justice system, the correctional system
in China is going through important changes. According to the plan of
the Ministry of Justice of the Chinese government, in the next few
years, a priority on the agenda to reform the system is to expand the
new community correctional service throughout the country. This devel-
opment, which demonstrates a sincere effort to seek for the less restric-
tive alternatives to incarceration, is facing many difficulties and challen-
ges. Similar to the public in Canada and in any other country in the west-
ern world, the public in China are also concerned about the safety issues
in the release of inmates from prisons. Since the launch of China’s first
community corrections pilot project in Shanghai some 5 years ago,
those who have been released under parole of other conditions are
mostly low risk non-violent offenders. Although as many as 18
provinces have adopted some form of community corrections, the
service is only available in a limited way and certainly not applicable
to the vast majority of offenders. The introduction of advanced risk
assessment techniques will facilitate the continuing expansion of
community correctional services and, in a broader sense, assist the
safe reintegration of all offenders.

This publication, entitled Risk Assessment & Risk Manage-
ment : A Canadian Criminal Justice Perspective, is the Chinese
translation of Canadian chapters that describe the Canadian tools
and practice of risk assessment and risk management. Since 1995,
with funding support from the Canadian International Development
Agency, the Vancouver based International Centre for Criminal
[Law Reform and Criminal Justice Policy (ICCLR) has been active
in working with its Chinese partners to promote the implementation

of international standards through the reforms in criminal justice.

[
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Sincel998, the International Centre and the China Prison Society
have implemented many activities to assist the improvement of the
correctional systems. In 2006, the Vancouverbased International
Centre for Criminal Law Reform and Criminal Justice Policy (IC-
CPR) and the Centre for Restorative Justice (CRJ) in China Uni-
versity of Political Science and Law in Beijing decided to examine
the best practice in offender risk assessment and management. As a
result, the International Centre's Director of Correctional Pro-
gram, Bob Brown, and his colleagues who are mostly with the Cor-
rectional Service of Canada contributed the 13 chapters and the 6
research summaries. These papers and summaries were then trans-
lated into Chinese for publication in China in 2008.

The sharing of ideas and experience through comparisons is es-
sential to every major law reform in China. Since the late 1970s,
Chinese law reforms have always been receiving the benefit of com-
parative studies that aim to combine the Chinese intellectual wis-
dom with advanced foreign experience in developing options that
would satisfy the particular needs of the “Chinese situation”.

In his book, The Long March, The Untold Story, Harrison
E. Salisbury wrote this about the Long March of the Red Army in
the 1930s: “No event in this century has so captured the world’s i-
magination and so profoundly affected its future. ” O®Building the
rule of law is the long march in China today and for the next dec-
ade. The progress that we have witnessed in China will bring about
many profound changes that will benefit over one billion people.

The world cannot afford not to support China in her effort to

promote human rights and the rule of law. Several international do-

® Harrison E. Salisbury, 1985, The Long March, The Untold Story.
New York: Harper & Row, Publishers. Inec. at p. 1.
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nors, including the Canadian International Development Agency,

the Ford Foundation, the United Nations Development Program,
the European Union, and some western governments, have given
their support by working with international and Chinese experts in
this field. For example, in the last ten years, with CIDA's support,
through ICCLR’s China Program, my Canadian colleagues and I have
completed the China-Canada Human Rights Covenants Project, the
Criminal Justice Cooperation Project and the China Legal Aid Legislative
Development Project. ®In 2004, based on the results of these pilot pro-
jects, CIDA and its Chinese counterpart decided to launch two bilateral
projects: the China-Canada Procuratorate Reform Project, which is now
effectively implemented by an ICCLR-Salasam consortium with the Su-
preme People’s Procuratorate of China; and the China-Canada Legal Aid
and Community Service Project, which is progressing well through the
work of the Canadian Bar Association, IBM Canada with the Legal Aid
Centre of the Ministry of Justice of China. These and other technical as-
sistance projects have produced significant results in assisting the on-go-
ing reforms in China.

It is also our hope that our work will help to improve mutual
understanding and the friendly cooperation in the field of law and

justice between Canada and China, the two great nations in the world.

Vincent Cheng Yang

®  Over the past 10 years. this author has had the pleasure of observing these
developments, being the Canadian director of the first three CIDA China law reform
projects listed here, and being able to participate in several other sino-foreign legal in-
itiatives, including the United Nations OHCHR— China Initiative on Human Rights,
the UNDP legal aid project, and the Asia Development Bank legal aid project.
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