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ABSTRACT

The Rome Statue of the International Criminal Court has
been in effect since June 1, 2002, which means that the first
permanent international criminal judicial institution in the human
society turned into reality from the realm of concept. The Inter-
national Criminal Court came into work after the first judge and
procurator had been elected. “The Crimes against Humanity” is
one of the four crimes that under the jurisdiction of the Interna-
tional Criminal Court as regulated in the Rome Statute. The
Crimes against Humanity can be committed either in the wartime
or in the peacetime. So it is predictable that this crime would be
the most among the crimes tried by the International Criminal
Court. Therefore, it is of great significance to make a study of
the Crime against Humanity. The systematic study of the Crimes
against Humanity would deepen the study into the International
Criminal Court. Since the Crimes against Humanity is related to
the protection of Human Rights closely, the study of Crimes
against Humanity would enrich the study of Human Rights,
which would provide theoretical support for our country to par-
ticipate in the international cooperation and struggle within the
field of Human Rights. Besides, the study of the Crimes against
Humanity can accelerate the process of internationalization and
modernization of Chinese criminal law.

The main part of this book comprises four chapters, chapter

1, Evolution of The Legal Prohibition of Crimes against Humani-
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ty, provides an overall description of the development of Crimes
against Humanity in conventional international law, customary
international law and case law. Chapter II is about general ele-
ments/requirements of crimes against humanity. With the con-
nection to the relevant judicial precedent, it offers the detailed
and thorough analysis and interpretation on the victims, the
objective elements/actus reus, the authors, and the subjective
elements/mens rea of Crimes against Humanity. Chapter III,
Specific Offences of Crimes against Humanity, analyses the rele-
vant elements of each specific offences (the term “specific acts”
is interchangeable with the term “specific offences” in this book)
of Crimes against Humanity one by one. Chapter 1V is “Whether
Acts of Terrorism can be Included in Crimes against
Humanity” . After the contrast between acts of terrorism, espe-
cially the features of “September 11”7, and the elements of
Crimes against Humanity were made item by item, it was con-
cluded that acts of terrorism qualify as Crime against Humani-
ty. Among the four chapters, chapter II and chapter IV are the
key parts.

While having an overall description on the development of
Crime against Humanity, Chapter one emphasizes on three sta-
ges, namely, the Nuremberg charter and Nuremberg Judgment,
the statues of the International Criminal Tribunals for the For-

mer Yugoslavia and for Rwanda, the latest development of

Crimes against Humanity Rome Statue.
This chapter focuses on the following problems:
1. The origin of Crimes against Humanity. As an interna-

tional crime stipulated in explicit terms in international treaty,

N



INED ERRAIERABEEALTE
P ABSTRACT

Ee

though “Crimes against Humanity” first appeared in the Nurem-
berg Charter, the concept and essence about this crime can be
traced to the Fourth Hague Convention of 1907 concerning the
Law and Customs of War on Land, especially Martens clause in
the convention.

2. The target of judgment. In Nuremberg Judgment, the
Crime against Humanity were more treated as the expansion for
the scope of humanitarianism law in the war time, than the sin-
gle legal source that can ensure individual rights both in war time
and peace time.In other words, the Nuremberg International
Tribunal concerns mainly about the acts that start and carry out
war of aggression, but not the infringement upon human rights.

3. The justice of Nuremberg Judgment. Since the Nurnberg
chapter and Nuremberg Judgment only investigate the acts of
Axis Powers and wholly neglect those of the Allies, the Nurem-
berg Judgment has been criticized as “the judgment of winner”,
namely, a partial judgment. But the writer considers that, since
on the whole, the Would War II was the contest between the just
war and unjust war and finally ended by the victory of the just
part, that is, the antifascist, it was reasonable for the Nurem-
berg Judgment after Would War II concerned only about the acts
of the Axis Powers who started the war. Otherwise, without
considering justice but applying the same investigation on both
parts of the war may weaken people’s sense about the distinction
between just war and aggressive war, and even though the Nu-
remberg Judgment contained some defects on this point, since
the defects cannot obscure the virtues, they are not sufficient to

deny its justice on the whole.
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4. Status of the Crimes against Humanity in the Nurnberg
Charter. To regulate the Crimes against Humanity beyond War

Crimes means to make up for the inadequacies of rules in the War

Crimes Some acts can not be penalized as war crimes direct-
ly, but they are carried out on the purpose of promoting the ag-
gressive war, or relevant to the aggressive war and of great
harmfulness. As a result, another sort of crimes, namely, the
Crimes against Humanity, was established to cover the above
acts, with a view to avoid the perpetrators go scot—free. How-
ever, the Nuremberg International Tribunal regarded most of the
war crimes also as Crimes against Humanity in its judgment,
which took the Crimes against Humanity as the attachment to
the War Crimes to some extent. Both Nuremberg Chapter and
Nurnberg International Tribunal required that the Crimes against
Humanity must have the nexus to war, thus excluded the anti—
humane acts without nexus to war that carried out by Germany
before 1938 from the Crimes against Humanity regulated in
Nurnberg Charter. This was the compromise taken for meeting
the principle of legality. Of course, it is proceeding from the limi-
tations of the times that Nuremberg asked for the nexus between
Crimes against Humanity and war. This requirement has been
abandoned by the later international law.

5. Whether the Crimes against Humanity regulated in Num-
berg Charter were consistent with the principles of legality?
Someone in the later ages showed their doubt to Nuremberg
Charter, especially to the rules in Aggression Crimes and Crimes
against Humanity. They suspected whether these rules were con-

sistent with principles of legality. Here we just discuss whether
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the rules of Crimes against Humanity were consistent with prin-
ciples of legality. The writer considers that the Crimes against
Humanity regulated in Numberg Charter were consistent with
“principles of legality” . The reasons are as the follows: Firstly,
in the respect of the origin of international law, we can see the
concepts and principles existed in the instruments of internation-
al law before the Charter. As stated above, the concept of Crimes
against Humanity regulated in the charter appeared much earli-
er. The Matters Clause and the Treaty of Serves in the Fourth
Hague Convention of 1907 concerning the Law and Customs of
War on Land had given substantive description to the Crimes
against Humanity. Secondly, the international law was not im-
mutable and frozen but had continuous adjustment in order to
meet the change of the world. Thirdly, the essence of “the prin-
ciples of legality” lies in the realization of legal justice. In face of
the unprecedented and shocking outrage committed by German
fascist prior to and post the World War 1I, if we still adhere to
the rigid viewpoint of positivism and deny the relevant rules in
the charter, we would be in violation to justice, which is the
most fundamental value of law.

6. Have the prohibition and punishment on the Crimes
against Humanity already become Jus Cogens? In a sense, we
can say the Crimes against Humanity in general has got the posi-
tion of Jus Cogens. But whether all the specific offences of
Crimes against Humanity in the Rome Statute have become the
content of Jus Cogens can not to be lumped together. Among
them, the rules of the enslavement, the torture and the crime of

apartheid have got the position of Jus Cogens, but for those
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about extermination, deportation or forcible transfer of popula-
tion, enforced disappearance of persons, persecution, since there
are controversies existing, it is hard to say the position of the Jus
Cogens has been established. As for murder and sexual violence
such as rape, etc, though they are formulated as crimes in all
countries’ criminal law, since those are rules in domestic law, it
is hard to include them into Jus Cogens.

Chapter two provides profound and detailed analysis and in-
terpretation to the general elements of the Crimes against Hu-
manity with connection to a number of his understanding about
the relevant case, and adopts the model of case law to expound
his view.

1. The victims of the Crimes against Humanity. “Directed
against any civilian population”. The term “directed against” re-
quires that “the civilian population being attacked must be the
primary but not the auxiliary and accidental target of the
attack”. The word “any” means to clarify that the Crimes against
Humanity can be committed either to residents of other coun-
tries, or to home residents and the stateless. In contrary to mem-
bers of armed forces and fighters, the term “civilian population”
stresses the victims’ condition while the crimes happened, but
not their original status. Therefore, if the other prerequisites
have been satisfied; the members of resisting organization or the
individuals who have engaged in resisting activities for a period of
time can be the victims of Crimes against Humanity under some
circumstances. The word “population” used in the Nuremberg
Charter indicates that the charter means to regulate the acts to-

wards mass victims, but not those single or isolated acts towards
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