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Abstract

Since the beginning of 20th century, science and technology have been de-
veloping very fast. Consequently, the modes of judicial proof have changed into
a time of physical evidence from a time of witnesses. Therefore, the physical evi-
dence has played more and more significant role in the activities of judicial proof
and science and technology have also brought more and more influence on the
law of evidence. In those countries where science and technology are well devel-
opea, scientific evidence has exerted major role in the activities of proof in the
modern procedure and experts of all kinds of fields to be witnesses in the courts.
They proffer scientific and persuasive “answers” to the court in order to assist
the trier of fact to understand evidence or to determine a fact in issue involving
expertise knowledge. In the meantime, expert witness may serve to assist a party
to establish their cases. In Common Law countries, the system of expert evi-
dence has become an contentious issue both in theory and practice, such as the
qualifications, role, report and the admissibility of expert evidence, etc. The ex-
pert primary responsibility is to assist the court to understand technical issues.

At present, China is undergoing the legal and judicial reform vigorously.
When the legislative body amends the Criminal Procedure Law and the Civil Pro-
cedure Law, the system and rules of evidence will undoubtedly become the most
important point of such amendment. It is of great necessity to amend the system

of judicial authentication which has a variety of demerits and problems. In recent
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year, a lot of scholars have made different proposals to solve those problems and
drawbacks. However, no proposal has been widely accepted across this country.
The reasons behind this are as follows: since modern times, our system of judi-
cial authentication has copied the traditional system in Civil Law countries, so
when scholars make proposals for it, they base their experiences on the system of
authentication in Civil Law countries consciously or unconsciously. There are few
scholars who have carried out systematic research into the system of expert evi-
dence in the Common Law countries. Academics have written overview papers on
elements of the system. Therefore, it is necessary to do comprehensive research
in depth on the system of expert evidence in the Common Law countries with de-
veloped science and technology and judicial system. In order to understand these
laws and evidence completely and systematically, the areas needing research are
history, theoretical basis and the way to be implemented in practice. On the ba-
sis of such research and combining the special conditions and the reality of Chi-
na, experiences may be drawn in order to find a practical and feasible scheme to
reform the present system of judicial authentication in China.

The methodology of this paper is mainly by case analysis and the compara-
tive study since case law is a principal origin of laws in Common Law countries
and most rules have been established by those key cases, this book analyses
some key cases in detail which are closely related to the rules of admissibility of
expert evidence so that people can understand those rules completely. In order to
find the common factors and values chosen in the recent reforms in two legal sys-
tems, the author directly compares and analyzes not only the relative parts in
those countries inside the Common Law Legal Family, but also the corresponding
parts among the system of expert witness in Common Law countries and the sys-
tem of authentication in Civil Law countries as well as the key problems existing
in the system of judicial authentication in China. The advantages identified in

these and other countries will help to consolidate and widen the reform of our
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system of judicial authentication.

This book is divided into six chapters. Chapter One is an introduction to the
system of expert witness, including the concept, history, theoretical basis, im-
portance and perspective. In Common Law countries, expert witness is a person
who has scientific, technical, or other special knowledge to assist the fact-finder
to understand the evidence or to determine a fact in issue. The system of expert
evidence is not only the product of the development of a social society, the divi-
sion of labor and improvement of specialization, but also the result of limitation
of human recognizing the world and the choice of multiple values in the activities
of judicial proof. In a series of composing elements, the key point is the rules of
admissibility of expert evidence, which plays a fundamental role in determining
the judicial justice of cases. In practice, the system of expert evidence in Com-
mon Law countries has the characteristics of flexibility, universality and practica-
bility in application.

Chapter Two deals with the qualifications, employment, review of qualifica-

tions, the rights and obligations as well as the civil and criminal liability of ex-

pert witnesses. In Common Law countries, the law doesn’t stipulate the explicit
definitions of expert witness. In theory, any person who has special knowledge ,
skill or training to furnish fact-finders to settle disputed questions of fact will be

an expert witness in court. In court, whether a witness has qualifications of ex-

pert will be determined by the judges’ discretion after the examination-in-chief
and cross examinations by lawyers. When a judge decides who is an expert, he
or she will pay more attention to the ability of the witness to solve a fact in issue,
not the title, certificates and others. The rights and obligations of expert witnes-
ses in court are just like those of the lay witnesses and both enjoy immunity from
any form of civil action in respect of evidence given in either civil or criminal

proceedings including the preparatory work for the trial. There is the potential for
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the professional’s reports to the courts or tribunals to attract liability, particularly
if an expert witness deliberately misleads the court or perjury himself. What is a-
greed is that proof of the elements of such an offence would be exceptionally dif-
ficult. Therefore, for criminal liability, it may be possible in theory, but it is
impossible in practice. In addition, a witness qualified as an expert by knowl-

edge, skill, experience, training, or education, may testify in the form of an o-

pinion, which won’t be excluded by the rule of opinion generally.

Chapter Three is the most important in this book, which discusses the rules
of admissibility for expert evidence, the central aspect of these rules being the
law of evidence in the Common Law countries. The admissibility of expert evi-
dence is the key point of the common law system, which plays a crucial role in
setting the obstacles for those unreliable evidence to go into the procedure and
realizing justice both in procedure and substance as well as protecting the rights
of the defendant effectively. In this chapter, I analyze a number of cases judged
during several hundreds of years in the common law in England, the United
States and Australia. From these cases, a series of rules of admissibility for ex-
pert evidence have been developed. These include the helpfulness rule, the area
of expertise rule, the common knowledge rule, the basis rule and the ultimate
rule. The admissibility of scientific evidence particularly in the United States
have been influenced by such cases as the Frye “general acceptance” test, the
Daubert rule and the abuse of discretion standard, etc.

Generally speaking, as to the rules of admissibility for common expert evi-

dence, there are two striking features of English law’s current approach to the ac-
ceptance of expert evidence which stand out for further consideration. First, al-
though probative “helpfulness” has been identified as the guiding principle of
admissibility, it must be conceded that the common law rules applicable to ex-

pert evidence remain to a surprising extent uncertain and controversial, which in
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turn generates unpredictability and inconsistency in judicial decisions to admit or
exclude expert witness testimony at trial. The second feature of English law is its
liberal approach to the reception of novel forms of scientific expertise. As to the
rules of admissibility of scientific evidence, the United States has led the way.
The most controversial doctrine developments in this field have undoubtedly oc-
curred in the federal courts of the United States. In Australian courts of New
South Wales, the admissibility of expert evidence is now governed by statute as
part of the comprehensive codification of the law of evidence undertaken in that
jurisdiction. For other Australian states, where the Common Law still prevails,
the High Court of Australia has elaborated on the basic standard in an attempt to
give more detailed guidance to trial judges on the admissibility of expert evi-
dence. On the basis of these introductions and discussions, this chapter further
compares and analyzes the similarities and differences among these three coun-
tries as well as some reasons for them.

In Chapter Four, case analysis is mainly used to discuss a special expert ev-
idence fundamently, which is DNA profiling evidence, such as its backgrounds,
characteristics , value, admissibility and application. In recent decades, with the
fast development in DNA technology with the acceptance and use of PCR tech-
nology and multiplex systems which enables inspection of different STR loci by
inspecting DNA extracting from various traces or stains such as any fibres, hair
or blood which are left by criminals at the crime scene, the investigators can find
out the suspect immediately and absolutely. In Criminal procedure, DNA evi-
dence is being applied more and more universally and has also been playing more
and more importance with its unique advantage. Sometimes, DNA evidence
plays a crucial role in determining a particular case’s facts. Due to the predomi-
nance of DNA evidence in criminal cases, both the prosecution and defence try

the utmost to argue with DNA evidence exhaustively in order to degrade or weak-

en the liability and validity of the opposing party’s DNA evidence or even try to
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keep DNA out of the courtroom whereever it is the pre-trial hearing or the cross-
examination during the trial.

Although the result of DNA profiling is on the basis of objective scientific
conclusion, which has the features of high accuracy and stability, it will improve
the rate of solving cimianl cases and reducing wrong ones by applying DNA te-
chonogy in the criminal investigating procedure. However, it needs high ad-
vanced technology equipments and special knowledge of crime scene investigators
and laboratory personnel, as well as following the scientific and legal laboratory
procedure, otherwise, if the DNA samples are contaminated or laboratory proce-
dures are not meticulously employed at every step, the result of DNA matching
and statistical interpretation will be incorrect by human error. Therefore, when
court decides whether DNA evidence is admissible or not in a particular case, it
should cautiously review the reliability and correctness of DNA evidence as well
as the helpness and relevance. DNA evidence will be admissed to determine a
particular case’s facts as the basis provided that it meets the requirements of
helpness, reliability and relevance simultaneously.

In Chapter Five, comparative study is mainly used to analyze and compare
the systems of expert evidence between the Common Law countries and Civil Law
countries. Comparisons are made as to qualifications, selections, review, inclu-
ding rights, obligations and liabilities, especially the final form of expert evi-
dence, the conclusions of authentication. Anyway, in close relation with the va-
rious differences in the political system, the traditional culture, the believes and
the ways of thinking in these countries, each system has its own characteristics,
so do the system of expert evidence and the system of authentication.

Due to the great dissimilarities in legal procedure and organizations, the
choices of multiple values, the models of jury as well as the system of judicial

proof, these dissimilarities have been existing from the establishment of each sys-

tem. It was found that each system has its own demerits which can’t be overcome
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by itself. However, it can learn something from the other in order to solve those
disadvantages, for example, the inclinations of expert opinion, the abuse of ex-
pert witness, the delay of action and the high cost of litigations in Common Law
countries, and the lack of review and check for the conclusions of authentication
which may lead to the assistant to become the owner of the judge so easily in Civ-
il Law countries. Therefore, in recent decades, the two systems have been tak-
ing measures to reform their regulations by learning from each other. Moreover,
some common trends and values are turning up in these two legal families.

The final Chapter deals with the reality of the system of judicial authentica-
tion in China, particularly the problems and the ways to reform. First, the au-
thor macroscopically analyzes major problems existing in the system and their se-
rious consequences. Secondly, in order to reform the system of judicial authenti-
cation in China, it is necessary to address the problems, disadvantages and con-
fusions mainly. The author puts forward her own proposals: when learning from
successful experiences in admitting expert evidence in foreign countries, the pre-
requisite is that we have to respect the original resources and special conditions
in China and should pay more attention to the necessary systems, then to adopt
those elements which are beneficial to our system no matter where they are from,
the system of expert evidence in Common Law countries or the system of authen-
tication in Civil Law countries; when we choose the basic ways of reform, we
should consider the procedural system, organizational system and evidential sys-
tem totally and comprehensively in our system of judicial authentication. When
we legislate the subjects of judicial authentication, we may use appraisers, refer-
ees and expert witnesses at the same time so as to meet the different requirements

in the trial.

Key words: Expert Witness; Admissibility’s Rules; Comparisons; Reforms

13



T
i

RE—KWBFEE, RER M ARG EHH—KE R E.
FRUTHIA M it S HBE S, AR R TS JER
WA, W2 FM TR, RRSNIEMF. RUNNERE, i
MISMERAES . J5 ok AT BB X AE — S8 B i 2 b D3 5 i, 1H 2 % X A A
f14) B SR RS 20 X £ 4% 5 B9 ED R IR Z

2004 Y] REBELARENRELZBTERN T “FRXE" =17, 4
BB ARE R, HEEFRMSHRZE, RS A Y. T2, K
1] B e A\ B 28 Bt 9 — {52 A 9 1) T s #) b 0T 5 B ) S5 A O, 45 3 S [
BERCEFLL” o R MR TR LB A . T E B % s S
TES — LR A B A N TR T “ " WilS, mEFEmEE T
CARTHIAE . R R T R WARF BB T L. TR
NHR A b f) 38 S LA o

AFEZEAAEBRETRRAIL, & E L ETBIES . EF—
A B B [ L o 5 i e R 0 O s RIC IR T B Ol . BRI A
SMERIS, BAMA S ERE T, R — D ANEEER B2, KR
AR, RESEXEE 2, X TEIMEE PR ARERA K,
KA, BARARBRMLE LT, HUERS, ERM AN OHLRER,RE
X R ER BB, BEZE, i TR RRERZL, %
WA A RAHLE , BRI X AR E SN — 4 Y 4, AT DR Ak . SR, 4
Vo R E PRI, R N SRR T IS P EE T — R AR 1 2



2

& GEIE 48 ] BE LU B 5T

(LI 3T, A o E 2 T AR it B8 SCRE B R & GRS B LL R R .

AR SR, R 2k 4 A 1 BE 0 S R 5 — UK L — Rt R R A AR SR
MEAMEREEFCNEE, MEAXLEXENFREERSAEEGH
RIKHY , 264 R AR — DRI B BIHE, 2006 47 H 14 H,BRFEH X
BAE P RBER A — B R RAR,10 AZET, 7 A 31 H,BdbEBEM T
XEAE—RBEHANRE, ERE- AR THAES, BEHSE 1300 LT,
NRYE S T, B LT Bk BE N B4, I F 8 A 19 H 5 HINHk,
2006 4F 10 A ,— 8 ¥ Be LABCRE A A TR A4 Bh T8 BOTR I 571, 40 B 4 AEFET .
TR R H AR P, by T AR WS % 5NN B8 X4 AT RE A RS o , T
LA 0 5% 510 TF IR Tk 5 0 B X 46 0 47 K6 Mo 68 52 , T LA, 2 75 Xof B 3 4
PEAT N A0 9 268 5 A 8 o B R A G Y A BRI R, 12 A 28 H L PR AS
RN R 1 I8 2 S 4 0 0 FORS #o55 65 3 , 4B 5 JEU K , I S B ok B 2% A 4K
TR M FXDRE ML ARBIBS S, EREZFLERUL Z. ]
ZAHLPPAR EL AR ) T o [ Y A ok 2 L

H I BAT Y R 3 M T BE R AE 20 HE4E S0 AR TFIATE IR, 7E 70 4E AR K
PASLHY . BEE T 20 48 rp AL £ 00 % R A VRVA i BE M9 A8 Ak, BLAT i H ok K o
il JEE 20 W AR B L VP SR . XS RPN R T Ak A R AL, e T
EEGWHPHENE WHE —ERE LEM T ABRANAEE. Fita
g EHSRAKIERT , EAKRRERWEF T, 2EAKETEHHKA
RAGIFEPI TR E RN G ST ENE, S H AR EREIAAN
Ak GEHILBIE ., 2005 42 A 28 H, 2B A KB BLE S T(ETFARE
R EHPBARE) . XS 72 BURHMEHE 7 2k % M1k 4k
HIRE T 2005 4F 10 A 1 HEAR ., AT, XAN(HRE) WL RAELE
PR R IR S S AR B 1) R, R ELBOR B IR R AP 7, F HLA AN B T “ ke B
Sk I R IR AR AT RO ED G .

EAT 7 A 2 BB, B S D A e AR S R O 3 o R
2, T 33K A48 A6 20038 ST 7 % ] 3k 26 5 ) BE RO BRI B R 2 | BANLR,
R%E%ﬁﬁﬂﬁﬁﬁ%ﬂ?ﬁ%%ﬂﬁJE%%M%JM’A\&‘LE&M%*%%&



