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Abstract

Crime of swindling is an old and new kind of
crime. Crime of swindling exits in ancient age, de-
velop to modern life, its criminal means always
change, and its social harmfulness become more
and more severity. Beat, punish and prevent is an
emergency task in the field of practice and theoretic
department. In the theoretic field, crime of swind-
ling exits many disputes, especially about the con-
cept of crime, the constitution of crime, the four
element of the constitution of crime. The disputes
also exit in the suspended situation of the intentional
crime, joint crimes and the form of quantity of
crime. Especially in the judicatory field, cognizance
of crime of swindling or not, the difference of crime
of swindling from other crimes, such as crime of fi-
nancial fraud, crime of contractual fraud, crime of
stealing property, crime of misappropriation, crime
of extortion, and so on, argue endless, influence
the conviction and condemn of crime of swindling.
So, the significance of research of crime of swind-
ling is very important both in the theory and prac-
tice. The aim of the dissertation try to resolve the

difficult and complicated issues of crime of swind-
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ling.

Except for the introduction, the dissertation includes eight chap-
ters, expatiate the crime of swindling systematically.

In the introduction, the author discusses the significance of research
of crime of swindling, recommend the actually study of crime of swind-
ling, explain the research method and thinking of crime of swindling.
The dissertation uses three methods, including the method of analysis of
cases, the method of comparatively research, and the method of sys-
tems analysis. The author colligate the above three methods, try his best
to research the crime of swindling.

The first chapter, the author summarizes the whole of crime of
swindling. Firstly, the author introduces the history of the legislation of
crime of swindling, sum up the legislative transform of crime of swindling
between the old china and new china. Secondly, the author introduce
the legislative mode about crime of swindling of foreign countries, it in-
clude two modes : single mode and separate mode. The old criminal
code in 1979 is single mode, it only include one crime of swindling.
However, the new criminal code in 1997 is separate mode, except for
the crime of swindling, it includes crime of financial fraud, crime of
contractual fraud, and so on. Secondly, we compare the two modes of
crime of swindling, each has his strong point, there is no absolutely
right or wrong. Comparatively, the criminal code about crime of swind-
ling in 1997 is reasonable, it is no need to add new accusation of crime
of swindling. Finally, the author analyze the advantages and disadvanta-
ges of all sorts of conceptions of crime of swindling, pointing the concep-
tion of crime of swindling must disclose the connotation and extension of
conceptions of crime of swindling exactly. The author define the concep-

tions of crime of swindling in his owns words.
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The second chapter is the constitution of crime of swindling. The
author discuss the difficult and complicated issues of the object of crime,
the objective aspects of crime, the subject of crime, the subjective as-
pects of crime of swindling. Firstly, the author think we should compre-
hend the object of crime of swindling abroad. It include not only all
kinds of property, but also the interest of property. The legal interest of
crime of swindling should contain ownership, other real rights in civil
law, possession which need recover its original status. Secondly, the
situation of the accomplishment of crime of swindling should contain five
basic elements; the doer carry out fraudulent acts, the fool (or the vic-
tim) get into or keeping on hold error of cognition, the fool disposes
property, the doer or other acquire property, the victim suffers the loss
of property. The object of fraudulent acts, who must hold the right to
disposal or has the status in law or in fact. The essential of fraud is cau-
sing the fool getting into or keeping on hold error of cognition and dispos-
al the property. The content of fraud can divide two categories, one is
fact, the other is value judgment. While studying the fraudulent acts,
we should investigate the legal phenomena comprehensively. The follow-
ing aspects should be taken into consideration, such as the essence,
content, means, expression and necessary extent of fraudulent acts.
Fraudulent acts contain action and inaction. There is causality between
the fraudulent acts and disposal property. The act of disposal property
do not limit the act of law, it also include the act of facts. The act of
disposal property contains the means of disposal property, and it con-
tains the subject and object of disposal property. The doer acquires the
property contains two aspects: one is the increase of active property, the
other is the loss of passive property. The result of the fool disposes must

lead to the damage of property or the interest property. The damage of
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property is absolutely necessarily element of crime of swindling, it should
be comprehended the whole loss, not part loss. Thirdly, the subject of
crime of swindling should be individual, not unit. Finally, The crimi-
nal intent of crime for the subjective aspect of crime of swindling include
two aspect : the factor of knowing and purpose. Indirect intention can
make up of crime of swindling. The illegal possession purpose contain
the criminal purpose of removing and the criminal purpose of utility. The
former emphasize the aspect of law, the latter emphasize the aspect of e-
conomy. Then, they can distinguish crime of swindling and crime of
theft, the crime of destroying property.

Following the three chapter is the cognizance of crime of swindling.
The chapter is the emphasize of the dissertation, cognizance crime of
swindling or not, distinguish crime of swindling from other crimes is the
difficult and complicated issues. Following is the author sum up cogni-
zance crime of swindling.

The third chapter is the cognizance crime of swindling or not. The
amount and plot of crime of swindling is the basic factor for conviction
crime of swindling or not. The author dissertate the amount and plot of
crime of swindling. About the individual amount of crime of swindling,
the author agree with the theory of Double Standards. About the joint
crime amount of crime of swindling, the author agree with the theory of
General Responsibility. We should deduct the cost of crime. Cognizance
the severe plots of crime of swindling, we should reference the judicatory
interpretation of the Supreme People’s Court of the People’s Republic of
China and theoretically interpretation.

If the criminal amount of crime of swindling is much enough, the
act can make up of crime of swindling. Otherwise, it only constitute

commonly civil fraud. Therefore the criminal amount and the criminal
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plot is the most important standard of distinguishing crime of swindling or
not.

The chapter includes the cognizance of the tripartite fraud and the
criminal of transform of crime of swindling. As to a swindling act, if the
swindled, i. e. the person who has the right to dispose the property in
question, and the victims are not the same, the act belongs to the tripar-
tite fraud. With the essence of the crime of swindling, tripartite fraud
meets also all the other constitutive requirements of the crime. The key
difference between tripartite fraud and the crime of theft lies in that,
whether the swindled actually has the right to dispose the property in
question or stays in a position enabled to dispose the victims’ property.
Fraud by lawsuit is a kind of typical tripartite fraud , which should be re-
garded as the crime of swindling. The act of using others’ documents of
obligation to acquire property illegally , however, should be properly dis-
tinguished between the tripartite fraud and other crimes. Person has con-
sciousness, they can be cheated, so they can become the subject of
crime of swindling. But the machinery is unconsciousness, they can not
be cheated, so they can not become the subject of crime of swindling.
Acquiring property by using machinery could be sentenced crime of
stealing property.

Crime of swindling is fundamental different from civil fraud, the
limit of crime of swindling from economical dispute lies on the criminal
purpose of illegal possess property or the interest of property. If the new
sort of swindling appears, we should convict these acts crime of swind-
ling.

The fourth chapter is the cognizance of overlap of enactments of
crime of swindling. The relationship of crime of swindling with crime of

financial fraud and crime of contractual fraud and crime of obtaining ex-



