LT AT

A STUDY ON THE LAW -
OF ELECTRONIC CONTRACTING \ fNaF &

ER AR

LAW PRESS - CHINA



L T2

A STUDY ON THE LAW E
OF ELECTRONIC CONTRACTING 1 Fhefll &

B Emm



B H7ERS B (CIP) 817

T ITAREBIIE / 7 i FU%. — 50 St AR 2008. 6
ISBN 978 -7 - 5036 — 8384 — 8

Lo I3 I &&%—BFR IV.D9

s A B 5 CIP 3477 (2008 ) 35 057086 5

© R - BE
. RERE HEE

HWFITAED INEF 2 EWRit FEE
FA& A5 Epgk 10. 125 ¥ 236 F
RS 2008 4E 6 A4 1 i ER& 2008 46 H %5 1 ENRI
HAR PR REBGE L FAR B
BET LA E A RAR 2% FieHE
EPR AL EAL S ED R AT BR AT 2 7 BEEF MM

PR AL/ ALt T & X EEM PG B 7 5 (100073)
1, Flif {4/ info@ lawpress. com. cn BB /010 - 63939792/9779
Wk / www. lawpress. com. cn % iH % /010 - 63939796

T ES R E AR R/ AT & XM B 7 5 (100073)
SEZ PR E S FAF R

5 —EAEHE /010 - 63939781/9782 P92 432 ) /029 — 85388843
TP/ /023 - 65382816/2908 b HAAF] /021 - 62071010/1636
db54824 11 /010 - 62534456 B 7] /0755 - 83072995
42 .ISBN 978 -7 - 5036 — 8384 -8 EH:26.00 7T

Chn SR TSI , o I e I 5 A R ) £ AR 66 )



W

AP FITAL OB EERARET 2K
FL T2 57 55 9 B0 43 1 A0 H 9T 4 vk R SR R
HYSCIE ST , B BT b B ik R R AT B 9. &
B IANE,

F—E BTFITARKY K, AREELEMNET
P55 e T IT4 RIEAFFRAEM T A48, I 72 M B
EREAE AR T IT A b R R e R AL, B X A
FITH Bohe 3 Y B L B A S A8 T A 4 B R
WTERFRSFEMEARFN, S0 EREEE
B B HRLF 7R 4 v B AR TR U BT R TR AL A AR T,
EX RN EK KL R TR FRFENOLERES
AR SEREBOR BRI B A G0 R A A R
T , FL o BoR s r TR AN P S R AR T
HF RIS EREARN . #a T AFE 35T
A B A0 AR R B G BT B ) B R XU 5 B
JE PR A o F 7 45 BRI B A R ZE Sk E A X
BB R REE IS ERBIE M



2 WTFITAER

BE, B TFITAR TR, B EERRLEE EREHT NINRE
3 9 2 kg #0043 18] 1 B8R B B AL B ARk . B EMAOF AR R 4K, 51
AR TCT R T H s AR, AT 3 S5 Rk A AT AR T TR
ROPL BT, BT822 AU 77w E B AR R
LG4 BEEHRR Bl I AR IR 6 5 LA R — R
b py P ER S (R 1) T B4 6], Pk R R RS % 40 K S i R STE R N A
WHR T TH AW, KT HRAKETITART, B TITAR RN
ARULE R E SR B RN RFATEE S 6B, 558 408 F A WA 0
BAEZ BB G FITHRRRE. X 8RBT IT 268 7 R BN 24 X
MeE EEMIELE EHHETINHE. MREEERA S b AEE
e RFITHENANG M EIT REE S B, AR EE A R BB, Rix
JEE 2 RFATHEEN AUAH LIS BEHAR AT SRE 55 o BB INIE K7
X325 A P A S S8 3 R E B R FAT 0 8 7y i BE S A B T BB
HPITURN UGN EE. XRTRBIUEE T, HEARRF SREAHN
P IHRE L R TR M & 3 1A B 7 B TR i S B I U
FE PR (B3R N7k I X5 F 7 45 00t A R 3 LK 9 £ S R 55 Y
Rk, FEREAR R B & AR FIAE 3845 BM5 8 AR 50 T 76 3 X B S 1
W E A 5 4 F0E ML 3 B9 M (A BR , R B S o vl i 4 (L P [ i
Fi e B A5 A29) (UECIC) X Bk b i) 8 € HE AT ML SE o LA, IR IR B
Al 8 L B 4 A0 M AR BB 55 B L Y ik R JE R BOA EE BT
RIAESL B FUALRE . RTHFRBEA, B UECIC i) B 3 L SCR 4,
Hotdesm g, AR FITYN T RRF B, A XRGITLNE
B T 8 s SCRGE R, LB AR HBA A B3 e & A E
Huksoh , REX B 38R G KL TG & UECIC #1745
Mo

FEE A FITANTRN—RTEE. BT RFEOFRERE T
20 FOH ST K R AR A R , UECIC BBk B 31 5 6 & R & il



W o®E 3

ERCR FRIS AR E AR, BFEERR R EREIF R
ANBREEHEANR RN LEAERERZANEBRRERBE, R
BB MR RAEARRREAARZE RN L EAEHEEZA
s B R G, W BB B 8] o Pl 8 £ A SO i R L R
P NFEZ A A H6 58 1Y o F b A 2R B0 B 18], {ELFE O A B9 55 — R T 3
Ak A W e ) L BB 2O R A AE 2 M S R I EL R AT R B
Pl R B RE B hE BB E] o H I A R B F T bt
B IO HE 2 WO N RES AR o B I A5 B R B9 8 = B0 LA 2 i B 4R
B A3t £, UECIC 4 i F R 55 - T 16 ) MO A S B BE D b, o A e
FIE AR B R R A B L B B R A R R
Bl i AR R OB R R R G SR B A BOR 1 BT 7E
S A 25T LA A G B R G T7 B4 A 1 5 A ik A< B
AR BB L, X T R O B AR R A PR o BB LIS AE ™ E
Bl FRAEI-AE % UECIC FLASEE, AT EGFHHBREN T HiE—
T B, 58 15 2 Hh A AT & 89, UECIC M o6 T R B B M , B
M UECIC {3843 2k 3K AT #E 2 i UECIC X T @ fE R HR AN, (i
FRFAMEE) X TR R ORI G —MNE By FHRE L FH T N E
Bl CFAL H R AR R R A E . RE(RTERL)H
A R RE A7 7E S 1k Bk s - L i 4 i T 7 95 /R Y36 ) A1 UECIC #9) & BRAL
SEMATEE . BTEFRFIABGIZE B TR TEFERRE R,
R BORR IR, B 7 45 7 Tk ) X B A0z 938 R BER ik B X
BB T BORE R B A RLRE , T E M KSR AR %R Tk
AR EBEATHN T TE R , TR et X 92 VA Y S8R B T LA i S X LR
HLRE BB ILE B N EE T LABLE

SBNE, B FITAHNEF . BT iTYFEHMELRIHF X 5T E
FRETEG AR XRR FEXS R & Sl B R L A R &
HFHLSERNERNER, @RI E FEFREOITLE



4 BFITA®RMR

R, AR RE—A BB M EE S FARS, MEATHERFERS
4 A\ — R E AN, AFE A ERNARFELIXRFERRE AN
TTRA YRR, B N B L B, (H B B B AR L M AT AR SR
TR 2 AR AR o TR B S Bt B AR 8 0 S50 A e/ 16 R
W% E PR kTS, BFEARE FRENFRETZEH
St s ] | A 2T A R0 SR B A R S D T SO X TR
BN 5T RIS /RIEEE) AR HEE, UECIC X7 56 () R A L RE 3 Bk
% 43, {6 UECIC B3R AT EHA KK R AL, B AR X BT 11
BERMCL R E , R B A R B % UECIC 7 X B i i A [r) IR A F
FHERE BT LASEE .

EHE,BFITANERB . BFaFRERRALEN &R
SRR R T A RO R B R, (B TR SR RS) 5 UECIC
ERHURE AL LA iy FBAETE X 0 i 107 A8 — Tl {5 2 — & (A Y
B BB ATPAT (B R B E A AR Z Ak, BE G R A
337 B AETE BRI 3F RLAE % UECIC M1 r T/ &5 s 1) A XA BALE
FUZE, BTFERFNFEEREETHBEEAZR, ISR %
BESEMAEEAZEMAR T HE FERNPEERERAE. HEH
357 85 BAR WY T L T4 1R B0 43 T R s BESR [RI R, EL7E 573K P9 2 A
ST VR 5 T A7 AE T 20 BB , B R L TR B A R 3 T B2 B S 9 B A
TRV, T ST R P T RE 45 IR vk 5 S v bR AR X SR LR, B
) FE AR T BE R B SE — 1 SO ROV FHE SE A E & R T IX U A2
FEHL TR, R — R 0 e o S S B508 v SCH & A A SRR SRR
P AGATT T i Tl 5 M 25, BIVAT 3% B0 48 5 A B A v A 2 B (B 2 g
SR o MRS FAMUGER AR M FE L IREREE =/ BARRE
B BEHAMKX AP R , RECR TFER L) B P SR
T FE B R A B AR BR B AR R, BRIt B 1% 45 UECIC 45 = bRz ¥ £ 3
HNATLURE. FARSE AR RS, X5 RE AURSILHM



W o= 5

TESE B A R R AR 4R R R . FLIR R ESR M T & A B =4 LA
JE AT AR AR B A BRE ML T B0 SRR JE SR, 28 T AR O T D
Wi T BB R TR TR BB A KR B AT
A —— F T £ BT 2R —— A AR B A2 B A T DR 5 T LSRR
e Tl 5 BT 5 B, %G BB B B R AT REMHXEEHA. K
B S B SRR R R ABUT S B A IR E A LA 2 UECIC T LAse
#. BTITAN AT A ERER G RER TS PRET
RN, ik — S EE TSR AL, St a R
A Y f 2 A TR P T3 T 2 o ) AR R IR Y RS2 2 BRI & ]
s A R BT AT PR VLS MR A ST N S
Hpk AR 8B T A8 A A AT, Y Y f 2 A R #2040 DRI T T Y R
323 T )8 B9 R BE A8 5t e e A TR %% 5 TR B BT AR A 65
AR A TEBRE IR, (BFRSAEE) RRHEHN M8
BB AR A B AR B 7 A 23K A REAL B AR B 7 AU AT
7 RE Hpk AR BB SL R RN AR R 7 AR ME Rl e
Bk AR

EAE, B FITHTHARMER. BFITAKRE TERMARNN
W A IRE R E AR T LA AR, AT R THER AR,
e AR SR TR A B R R (R BEA RBR B M 4% AR 55 R AR R = A
HAT Rt B BT B A AR B o B FIT AR IR AR R R TR SE T Hoik
BT AR IR  7ETT AR TTE A EC A TR 2 08 S5 (] B 1 B R T
e Ge A IR WA o TR ST 1 oL i 25 A R o v o v 9T 24 iR B L SUAT:



Abstract

This book is on the special legal issues in electronic
contracting based on the legislations on electronic
contracting and practices of electronic contracting. It
consists of six chapters.

Chapter 1.  Electronic Contracting and Its
Legislation. ~ This chapter first introduces the
particularity -in electronic commerce and electronic
contracting, and generalizes the main legal issues in
electronic contracting on this basis. Then an
introduction is given to the international and domestic
legislations on electronic contracting. Finally, the
fundamental principles of E-commerce law are
discussed. In the legislation and research of E-
commerce law before, about ten legal principles have
been put forward, yet most of them are not fundamental
principles but legislative guidances, techniques,

characteristics or specific principles, according to the
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criteria of legal principles. Instead, Technology Neutrality and Media
Neutrality are the two fundamental principles of E-commerce law. Although not
paid due attention so far, it should be also recognised as a fundamental
principle that technology risks must be reasonably distributed in E-commerce
law.

Chapter II. Subject of Electronic Contracting. Virtual subject is not a
legal subject but a digital representative of the legal subject in cyber-space
according to existing law, and it is unnecessary to give virtual subject a legal
qualification in the future law. The legal subject should burden the liability
caused by its virtual subject. The real identity of virtual subject would be
confirmed by evidence and Certification Authority, etc. Legal liability caused
by virtual subject would be burdened in cyber-space in a certain extent, and
the traditional legal liability concept has been given new contents. The
particularity of electronic contracting may not refuse the applicability of the
traditional legal system of contracting capacity except that the merchant has
reasonable trust on natural person’s contracting capacity with the condition that
natural person has the right to pay the goods in reasonable price. Chinese
legislation on legal system of civil capacity should be completed and give
consumers the right to confirm the transaction in Business to Custom in order to
prevent the relevant disputes. Virtual merchant is established by a legal entity
or a person in cyber-space, which should be registered and get an electronic
business certification. Web-site or domain name or location of information
system is not valuable to presume its place of business and China should
legislate on place of business according to United Nations Convention on the
Use of Electronic Communications in International Contracts ( UECIC ).
Chinese legislation should require the parties to disclose their identities or

places of business and the legal consequences of making inaccurate,
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incomplete or false statements in that regard. Electronic agent, namely
automated message system used in UECIC, is not a legal entity but a tool or
method of electronic contracting. A contract formed by the interaction of an
automated message system and a natural person, or by the interaction of
automated message systems, shall not be denied validity or enforceability on
the sole ground that no natural person reviewed or intervened in each of the
individual actions carried out by the automated message systems or the resulting
contract. Chinese legislation need to be improved in issues such as errors in
electronic communications and legal effect of automated message system.
Chapter [I. The Manner of Electronic Contracting—Electronic
Communication. The time of dispatch of an electronic communication is the
time when it leaves an information system under the control of the originator or
of the party who sent it on behalf of the originator or, if the electronic
communication has not left an information system under the control of the
originator or of the party who sent it on behalf of the originator, the time when
the electronic communication is received. The time of receipt of an electronic
communication is the time when it becomes capable of being retrieved by the
addressee at an electronic address designated by the addressee. The time of
receipt of an electronic communication at another electronic address of the
addressee is the time when it becomes capable of being retrieved by the
addressee at that address and the addressee be that the electronic
communication has been sent to that address. An electronic communication is
presumed to be capable of being retrieved by the addressee when it reaches the
addressee’s electronic address. The relevant law of China needs to be
completed in accordance with UECIC. An electronic communication is deemed
to be dispatched at the place where the originator has its place of business and

is deemed to be received at the place where the addressee has its place of
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business. The place where the information system supporting an electronic
address is located or the addressee’s electronic address or domain name may be
different from the place where the electronic communication is deemed to be
received. The relevant law of China needs to be completed in accordance with
UECIC, especially the standard of main place of business for locating the place
of dispatch and receipt of electronic communications. Attribution of electronic
communication can solve the problem of who dispatches of an electronic
communication, but it is not writen in UECIC evidently except in some relevant
clauses. Uniform rules of the Model Law for attribution of data messages may
be useful to enhance legal certainty as to the elements upon which a party may
rely for the attribution of responsibility for data messages. Chinese legislation
needs to be completed in accordance with the reasonable rules of the Model
Law and UECIC. In many instances, the procedure of “acknowledgement”
would parallel the system known as “return receipt requested” in postal
systems. The rules of Model Law for acknowledgement of receipt of data
messages may be useful to solve the problem of whether receipt of a data
message or not. Chinese legislation needs to be completed in accordance with
the reasonable rules of the Model Law with the modification of the relevant
rules in the Electronic Signature law and the Contract law.

Chapter 1V. The Procedure of Electronic Contracting. The differrence
between offers and Invitations to make offer is influenced by the following
factors in electronic contracting: electronic communication, automated message
system, information transaction, WEB-advertisement, clicking contract and
WEB-auction, etc. A proposal to conclude a contract made through one or
more electronic communications which are not addressed to one or more
specific parties, but are generally accessible to parties making use of

information systems, including proposals that make use of interactive
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applications for the placement of orders through such information systems, is to
be considered as an invitation to make offer, unless it clearly indicates the
intention of the party making the proposal to be bound in case of acceptance.
Relevant Chinese law needs to be completed according to non-discrimination
and minimal principles based on UECIC. The particularity of electronic offers
and electronic acceptances needs new legislation on their time and space of
dispatch, time and space of receipt, withdrawal, revocation, and’ errors in
electronic communication, etc. Compared with the Model Law on Electronic
Commerce, the relevant rules of UECIC are more reasonable, except that
UECIC is a convention and only solves part of the issues on electronic offers
and electronic acceptances. Chinese legislation on electronic offers and
electronic acceptances should be completed based on the UECIC and an in-
depth study on electronic offers.

Chapter V. Legal validity of Electronic Contracting. A communication or
a contract shall not be denied validity or enforceability on the sole ground that
it is in the form of an electronic communication according to the Model Law on
FElectronic Commerce and UECIC,, at the same time they are different in some
clauses and for the main cause of difference between UECIC and the Model
Law on Electronic Commerce. Relevant Chinese legislation should be
completed according to the above convention and model law. Where the
traditional law requires contract to be formed in writing, that requirement is not
met by an electronic contract. The better approach is “functional-equivalent”
approach compared to direct-absorbing approach for the settlement of this
problem. The relevant international law provides a successful model law for
domestic legislation. Chinese legislation needs to be perfected in the legal rules
and harmony of law with the “ functional-equivalent” approach and scientific

legislative techniques. The two basic functions of a signature are to identify the
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author of a document and to confirm that the author approved the content of
that document. In an electronic environment the basic legal functions of a
signature are performed by way of a method that identifies the originator of an
electronic communication and confirms that the originator approved the content
of that electronic conmmunication, namely to the approach of functional
equivalence. Three main approaches for dealing with signatures and
authentication technologies at the international and domestic levels can be
identified : the minimalist approach; the technology specific approach; and the
two-tiered or two-pronged approach. The Chinese Electronic Signature Law
needs to be completed in accordance with the reasonable rules of the Model
Law on Electronic Commerce and UECIC, especially the two-tiered approach.
Original form of the contract is required in the contract law and relevant law for
transaction security and other reasons. Where the law requires that an
electronic contract should be made available or retained in its original form, or
provides the consequences for absence of an original, that requirement is met
in relation to an electronic communication if there exists a reliable assurance as
to the integrity of the information it contains from the time when it was first
generated in its final form, as an electronic communication or otherwise, and
where it is required that the information it contains be made available, that
information is capable of being displayed to the person to whom it is to be made
available. Chinese legislation should be completed based on the UECIC and an
in-depth study on original form. Standard contract has been widely applied in
electronic commerce for the features of automation of electronic contracting,
thus further enriching the theory of the cause of standard contract. Click-wrap
contract and Browse-wrap contract are the most popular standard contract in
electronic contracting, neither browse-wrap nor click-wrap contracts are fully

ideal for either the consumer or for businesses wishing to sell software or other
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intangible products online. Of the two however click-wrap is the superior, this
is due mainly to the ‘faimess’ it offers consumers in the ability to view the
terms first and require an affirmative act for user to convey assent. Information
shall not be denied legal effect, validity or enforceability solely on the grounds
that it is not contained in the data message purporting to give rise to such legal
effect, but is merely referred to in that data message according to the Law on
Electronic Commerce. Domestic legislation should establish the specific
conditions for the legal effect and validity of Incorporation by reference.
Chapter VI. Errors in Electronic Contracting. Errors in electronic
contracting are a subcategory of contract errors, which occurred in electronic
contracting. The particularity of input errors in electronic contracting needs
special legal remedies. Chinese contract law also needs to be developed and
completed, following UECIC and other relevant legislations on electronic

contracting, in order to meet the demands of electronic contracting.
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