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Abstract

Owing to the immediacy, diversity and inevitability
of dispute occurring results in the imminence, pluralism
and paradigm of dispute resolving, litigation, as the
dispute resolution mechanism, has always developed
‘prior to legislative and administrative process. Litigation
is the basis of legal procedure, further, the principle of
equality of prosecution and defence is the core of
litigation. For in the complex social relations, dispute is
certainly occurred. After getting rid of the ignorant
‘means of blood and private remedy, a wise person has
sought a third party to judge right and wrong—then
judges appeared, and litigation has- been shaped a
triangle, which prosecutors, the accused and judges,
respectively , undertake accusation, defence and judging
function. However, it should be noted that this apparent
triangle pattern is only a kind of superficial relation, the
essential drive of which is the equality of prosecution
and defence. The reason is that the neutrality of judge

is necessarily required, but it can not come true by
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judges themselves. It needs a kind of safeguard mechanism that endows both
prosecutors and defendants with equal status. It is the people’s expectation
upon judges’ neutrality and the safeguard mechanism for the equality of
prosecution and defence make the core of criminal procedure structure form an
isosceles triangle model, among which the equality of prosecution and defence
exerts core effect.

Criminal litigation is the process that pursues justness, from formal to
substantive. Though the process of formal trueness does not necessarily result
in rightness of judge, it may prevent judges abusing authority to ensure the
realization of substantive trueness as much as possible. A fair legal procedure
organization may, to utmost extent, enhance the possibility of impartial judge.
It shall be for experience to verify the principle of procedure justness, the faith
of fair legal procedure and the effect that the organization fulfils in any decision
of realizing the possibility of substantive justness. It is the construction of the
equality of prosecution and defence that makes the name maich the reality. The
logic is that, in the course of litigation, only if the equality of prosecution and
defence is realized is the neutrality of judge achieved; only if the neutrality of
judge is achieved is, to utmost extent, fair judges realized.

The development of civilization inevitably calls for improving individual
freedom and establishing subjects’ equal status. From the 1979 Criminal
Procedure Law to 1996 one, the fundamental spirit of the principle of the
equality of prosecution and defence has evolved from nothing to Being and from
weakness to strongness, which is a necessary requirement for respecting and
strengthening human rights as the development of political democracy and
market economy. However, “the principle internationally acknowledged is that
to control crimes or set up order shall not sacrifice judicial justness or imperil
basic human right”. Reviewing our existing criminal procedure system, it can

be found that the principle of equality of prosecution -and defence is still in
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Abstract

rudimental stage in our legal system and judicial practice, which is still
relatively big gap compared with international conventions and judicial standard
rule, and in certain aspects it even can not reach the bottom standard.

In the author’s view, from the requirement of the principle of inherent
right ( power ) distribution, the equality of prosecution and defence shall
include both equal arm, which is in pursuit of substantive equality, and equal
protection, which is in pursuit of formal equality; while from the view that
exterior power ( right) exerts intentionally regulation, the equality of
prosecution and defence shall include both equal defence, which is means and
phenomenon, and equal cooperation, which is aims and essence.

The author puts forward the idea of the system that, in the process of
repairing the Criminal Procedural Law again, the principle of the equality of
prosecution and defence should be the basic principle and we shall reconstruct
the relation between prosecution and defence which includes both redistributing

litigation right ( power) and constructing and reforming litigation systems.
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