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Chapter 1

Background and basic principles

1.1 What Is Copyright?

The purpose of copyright laws is to encourage and reward authors, composers, artists , design-

ers and other creative people as well as the entrepreneurs — publishers, for example — who

risk their capital in putting their works before the public. ("I This is done by giving to the au-

thor ,or in some case his employer, certain exclusive rights to enjoy benefit of the created sub-
ject matter for a limited time, usually the life of the author and 50 entire calendar years. This
right is called the copyright, because initially it consisted of the right to prevent others from
copying the work without permission, for instance by printing copies of a book or play. Nowa-
days the term is apt to be a little misleading; for example,the owner of the copyright in a novel
usually has further privileges,such as the right to stop others from performing some version of it
in public, broadcasting it,and so on. When the term of the copyright expires it is said to fall into
the public domain,and then anyone may use it without permission.

The law of copyright rests on a very clear principle: that anyone who by his or her own skill
and labor creates an original work of whatever character shall, for a limited period, enjoy an ex-
clusive right to copy that work. No one else may for a season reap what the copyright owner has
sown. ']

Copyright is a property right that subsists in certain specified types of works. Examples of the

works in which copyright subsists are original literary works, films and sound recordings. The

owner of the copyright subsisting in a work has the exclusive right to do certain acts in relation
to the work , such as making a copy,broadcasting or selling copies to the public. These are ex-
amples of the acts restricted by copyright. The owner of the copyright can control the exploita-
tion of the work,for example ,by making or selling copies to the public or by granting pennis-

sion to another to do this in return for a payment. A common example is where the owner of the
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copyright in a work of literature permits a publishing company to print and sell copies of the
work in book form in return for royalty payments, usually an agreed percentage of the price the
publisher obtains for the books. Anyone else who does any of these things ( known as the acts
restricted by copyright) without the permission of the owner infringes copyright and may be
subject to legal action taken by the owner for that infringement. Ownership of a copyright is al-
ienable and it can be transferred to another or a license may be granted by the owner to anoth-
er, permitting him to do one or more specified acts with the work in question.

A broad classification can be made between the various types of copyright work. Some, such

as literary , dramatic , musical and artistic works , are required to be original. Other works such as
films , sound recordings, broadcasts, cable programmes and topographical arrangements can be

described as derivative or entrepreneurial works and there is no requirement for originality; for

example , repeat broadcasts each attract their own copyright. 3] Copyright extends beyond mere

literal work in public and other acts relating to technological developments,such as broadcast-

ing the work or storing it in a computer.

1.2 The Nature of Copyright

Fundamentally and conceptually, copyright law should not give rise to monopolies, and it is
permissible for any person to produce a work which is similar to a pre-existing work as long as
the later work is not taken from the first. It is theoretically possible,if unlikely, for two persons
independently to produce identical works,and each will be considered to be the author of his
work for copyright purposes. For example, two photographers may each take a photograph of
Nelson’s Column within minutes of each other from the same spot using similar cameras, lenses
and films, after selecting the same exposure times and aperture settings. The two photographs
might be indistinguishable from each other but copyright will, nevertheless ,subsist in both pho-
tographs , separately. The logical reason for this situation is that both of the photographers have
used skill and judgment independently in taking their photographs and both should be able to
prevent other persons from printing copies of their respective photographs.

Another feature of copyright law which limits its power is that it does not protect ideas, it

merely protects the expression of an idea. Barbara Cartland does not have a monopoly in roman-

tic novel , since the concept of a romantic novel is an idea and not protected by copyright. How-

ever, writing a romantic novel by taking parts of a Barbara Cartland novel infringes copyright

because the actual novel is the expression of the idea. [*) Just how far back one can 2o from the
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expression as formulated in a novel to the ideas underlying the novel is not easy to answer. If a
person gleans the detailed plot of a novel and then writes a novel based on the detailed plot,
there is an argument that there has been an infringement of copyright even though the text of
the original novel has not been referred to further or copied during the process of writing the
second novel. A detailed plot, including settings, incidents and the sequence of events can be
described as a non-literal form of expression. However,the boundary between idea and expres-
sion is notoriously difficult to draw. Suffice to say at this stage that judges have been reluctant
to sympathize with a defendant who has taken a short cut to producing his work by making an
unfaii usc of the claimant’s work ,especially when the two works are likely to compete.
Copyright is also restricted in its lifespan; it is of limited duration, although it must be said
that copyright law is rather generous in this respect. For example,in UK, copyright in a literary
work endures until the end of the period of 70 years from the end of the calendar year in which
the author dies. Approximately , therefore , copyright lasts for the life of the author plus 70 years.
This temporal generosity can be justified on the basis that copyright law does not lock away the

ideas underlying a work.
Ownership of the copyright in a work will often remain with the author of the work , the author

being the person who created it or made the arrangements necessary for its creation, depending

on the nature of the work. However, if a literary , dramatic , musical or artistic work is created by

an _employee working during the course of employment , his employer will win the copyright sub-

ject to agreement to the contrary. '*' Additionally , copyright, like other forms of property ,can be

dealt with; it may be assigned; it may pass under a will or intestacy or operation of law, and li-
censes may be granted in respect of it.

Copyright law adopts a very practical posture and takes under its umbrella many types of
works which lack literary or artistic merit and may or may not have commercial importance.
Thus, everyday and commonplace items, such as lists of customers, football coupons , drawings
for engineering equipment, tables of figures,a personal letter and even a shopping list, can fall
within the scope of copyright law. One imporiant reason for protecting such things is that some
of them are likely to be of economic value and usually will be the result of investment and a sig-
nificant amount of work , such as a computer database. Without protection there are many who
would freely copy such things without having to take the trouble to create them for themselves
and who would be able,as a consequence, to sell the copied items more cheaply than the person
who developed or produced the original. If this were to happen, the incentive for investment
would be severely limited. Neither is copyright generally concerned with the quality or merit of a

work , the rationale being that it would be unacceptable for judges to become arbiters of artistic
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or literary taste or fashion. Copyright implicitly accepts that tastes differ between people and o-

ver a period of time. If the converse were true ,many avant garde works would be without protec-

tion from unauthorized copying and exploitation.

1.3 The Objectives of Copyright

A lot has been written on the foundations and objectives of the copyright system. The objec-

tives perused by each system constitute an Important factor in the determination of the scope of

rights conferred on rights owners. In the presence of uncertainties in the law, lawmakers will

have the tendency to revert to the rationales behind particular provisions in order to interpret,

apply , or modify them. [*/The fact that a particular copyright regime is based primarily on utili-

tarian principles, rather than on natural law principles, gives an indication as to where the bal-
ance rests between the conflicting interests of the rights holders and the public.

The American copyright and the continental European droit d’aueur regimes are well known

as opposites. One is said to peruse utilitarian objectives, while the other derives from the

author’s personality rights. Several commentators have attempted to reconcile the historical foun-

dations of both regimes and to show that the differences between the American copyright and

the droit d’auteur regimes should not be overemphasized. \’' The movement of harmonization of

copyright principles at the international level has led countries from the droit d’auteur tradition
to adopt measures more akin to public interest considerations and countries from the copyright
tradition to recognize concepts which had until then remained foreign to their legal regime. Mo-
reover,as Davies points out,while the world generally tends to be divided into countries of com-
mon law tradition and those of civil law tradition, the considerable differences existing among
the national systems make it difficult to draw a distinct and consistent line between the two
groups. In fact,as will become obvious later on in this book , there are substantial differences of
approach in each tradition. Although the foundations and objectives of the copyright system
could be subdivided into several components,the following pages below focus on three main ar-

guments.

1.3.1 Natural Rights Argument
Centered on the person of the author,the natural rights argument holds that “all human be-

ings who create works of the mind are entitled to a specific right embracing protection of their

moral and economic interests and covering all use of their works”. The statement can be broken
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down into two elements; the “personality rights” element,and the “reward” element. Both ele-

ments find their justification in the ideology of the “ personal creation” | i. e. ,in the intimate re-

lationship that the authors entertains with their work. '*'Both attest to an essentially individual-

istic approach to the copyright protection, where the “reward” argument puts the. accent on the
personality rights” argu-

[19

material interest of the author (1. e. ,exploitation rights) , while the
ment concerns the immaterial interest of the author (i. e. ,moral rights ). The natural rights the-
ory evolved as a result of the accentuation of the individuality throughout the Renaissance and
Enlightenment periods, which culminated in the French Revolution of 1789. According to the
natural rights philosophy, authors’ rights are not created by law but always existed in the legal
consciousness of man. John Locke’s Second Treatise of Civil government of 1690 inspires this

philosophical conception. In his chapter on the justification of individual property, Locke wrote ;

“Thought the earth,and all inferior creatures,be common to all men, yet every man

" has a property in his own person: this no body has any right to but himself. The labour of
his body,and the work of his hands,we may say, are properly his. Whatsoever then he re-
moves out of the state that nature hath provided, and left it in, he hath mixed his labour
with ,and joined to it something that is his own,and thereby makes it his property. It being
by him removed from the common state nature hath placed it in, it hath by this labor some-
thing annexed to it, that excludes the common right of other men ; for this labor being the
unquestionable property of the labor,no man but he can have a right to what that is once

124

joined to, at least where there is enough,and as good,left in common for others.

Although Locke was referring to physical property, his theory undeniably applies to intellectu-
al property. Following Locke’s postulation, the author, through her intellectual labour , has a right
on her own creation. In modern times, Locke’s theory has been extended thereby recognizing
that an author should be able to profit from the fruits of her intellectual labour, provided that

“enough and as good” is left for others.
The naturalist approach is generally associated with the continental European droit d’auteur

tradition,, above all with the French and German systems. In France,the natural rights argument

has gained renewed importance in the copyright literature of the last fifty years, where the “per-

sonality rights” element has been to the fore. This approach is often said to find its origins in

1791 with the famous words of Le Chapelier; “the most sacred, the most invulnerable, and

- (...) the most personal of all properties is the work ,fruit of the intellectual thought of its writ-

er. 7] Contemporary scholars rely on the natural rights theory to insist that moral rights consti-
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tute the most important aspect of the French droit d’auteur system. In Germany , the author’s im-
material interest in her work is protected under Article 5 of the Grundgesetz ( GG) ,which guar-
antees freedom of expression,and under Article 1 (2) of the GG,which guarantees the author’s
right to personality. The author’s material interests are protected as a property right guaranteed
under Article 14(1) of the GG. Similarly,the interests of authors have received protection un-
der Article 27(2) of the Universal Declaration of Human Rights, which guarantees everyone
“the right to the protection of the moral and material interests resulting from any scientific , lit-
erary or artistic production of which he is the author” . This provision has been invoked on occa-
sion to support the claim that copyright constitutes a human right. And although the American
copyright regime is officially based on utilitarian principles, natural rights arguments are not en-

tirely absent from the courts’ and commentators’ analysis of the foundations of the copyright sys-

tem.

1.3.2 Uitilitarian Argument

However, the natural rights argument has failed to explain certain aspects of the copyright
regimes , which not only protect the individual interests of the author,but clearly follow public
interest objective of the copyright system is to promote the social good,by encouraging the crea-
tion and the dissemination of new works to the public. This theory is based on the principle of
utility, or the ability of an action to please individuals and more particularly its ability to please
as many individuals as possible , thereby achieving “the greatest good for the greatest number” .
Late eighteenth and nineteenth century English philosophers and economists Jeremy Bentham
and John Stuart Mill established that human behavior is limited to the extent of avoiding as
much “pain” and seeking as much “pleasure” as possible by way of action, therefore , would
depend upon the minimization of “pain” and maximization of “ pleasure” resulting from it in
the largest group of people possible. The role of government is to,as a result, achieve utility by
this simple “pleasure-pain scale” for any action,with the most favorable action giving the most
pleasure to the largest number of individuals possible. The way the legislator usually achieves
the social good is by rewarding and punishing individual actions to induce society to follow a
desired path.

The utilitarian approach is generally associated with the American copyright law system. The

U. S. Constitution leaves no doubt as to the utilitarian basis of the American copyright regime.

Congress has indeed been given the power to legislate in the field of copyright “to promote the

Progress of Science and Useful Arts”. The adoption of the laws on copyright is subservient to a

specific_policy goal; it is a means to an end. !'® As the Supreme Court has constantly reaf-
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firmed , the economic philosophy behind the clause empowering congress to grant copyrights is
the conviction that encouragement of individual effort by personal gain is the best way to ad-
vance public welfare through the talents of authors and inventors in “Science and useful Arts”.
The reward to the owner therefore becomes a secondary consideration under American copyright
law. The focus of the utilitarian argument inside copyright law is thus to find a balance between
those aspects of the common good that are best served by recognizing intellectual property rights
and those that are best served by preserving the public domain and disseminating information.

In this sense, it is believed that the “incentive” argument put forward by the utilitarian dif-
fers significantly from the “reward” argument recognized by the naturalists. Admittedly ,the u-
tilitarian “incentive” and the naturalist “reward” -are both concemed with the author’s material
interests and this might explain why these coneepts are sometimes confused with each other. But
the “reward” is attached to the person of the author and is granted as compensation for her cre-
ative effort, whether or not it can serve any other possible benefit to society. On the other hand,
the “incentive” is awarded to the author with a view to achieving a certain result for the benefit
of society. If the social good is deemed to be better served by the preservation of the free circu-
lation of ideas,then there is no reason to give authors an economic incentive in the form of an
intellectual property right. From this perspective ,one can easily understand that the determina-
tion of the scope of the utilitarian “incentive” plays an important role in the dissemination of
new works to the public. The determination of the form of the author’s “incentive” to create new
works may also serve as a tool in the hands of lawmakers for example in the maintenance of free
competition , the defense of freedom of speech values, the elaboration of an information policy,
and the enhancement of democracy.

Even in countries like France and Germany, where the copyright regimes are strongly rooted
in natural law principles, the notion that the law must preserve a balance between the interests
of authors and those of users is generally accepted. Contrary to French or Dutch copyright law,
the public interest dimension of the German copyright system is expressly laid down in the Ger-

man_Constitution. "' While the economic rights granted under the German Copyright Act have

been recognized as a form of constitutionally protected property ,these rights must also serve the
public interest pursuant to Article 14(2) of the GG. This requirement is unique to Germany
and is known as the principle of Sozialbindung ,according to which the legislator has the explicit
task of determining the content and limits of property rights in a manner that not only takes ac-
count of the interests of authors, but also of those of the general public. Among the different
public interest objectives pursued by the continental European copyright regimes are the safe-

guard of fundamental freedoms, including freedom of expression, the right to privacy, and the
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