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Abstract i

The Mechanism of Power Controlled

and Its Legalization
Abstract

Undoubtedly, the question of the check on the power is the object
that many social science such as Political Science , Constitutional and
Administrative Science are having been studied. Thus ,people have got
plenty of theories. However, the question of the check on the power is
such a great issue that there are still many important links that have not
been settled. In this book , we try raising and proofing one theory — —
~the Mechanism of the Check on the Power Elements. The main con-
tents are as following .

In the biography, we look back the key famous theories of control-
ling the power. Such as the theory of separation of powers into legisla-
twe , executive and judicial divisions; the theory of social right control-
ling power, etc. Ours opinions are that these theories have defects. For
example, they are incline to check on the power not from the internal
cause but from the outer cause. In the end of this chapter ,we consider
in order to avoid the defects ,we should study the inter rule of power
controlling.

In the first chapter, we discuss the internal cause of the power con-
trolled . This comprises five points: what is the power; the theory of the
system ; the elements consisting of the power; the elements of the power
—the internal cause of the power controlled and the significance. We
hold that from the sight of the system ,power is a kind of organization
and function state that is formed by every element® mutual action. The
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key elements are origination element, the subject element, the object ele-
ment , the operation element ,the safe — guard element. If we can con-
trol those elements ,we will control the power effectively by and large.
To study the controlling mechanism from the structural element, its sig-
nificances lay in that it not only develops and improves the theory system

of power controlling, but also controls the power abused more effectively

In chapter two, we discuss the issue of the controlling from the o-
rigination element of the power: This question is consisted of three
points : some ways of the coming of the administrative power;the con-
trolling mode of the disposing of the administrstive power and the main
problems of the disposing of the administrative power. We hold that
there are four ways that the administrative power comes from :the regu-
lation of legislative apartment, the empower of the legislative apartment
and the administrative apartment , the allotment of the administrative a-
partment and the entrust of administrative apartment. We can adopt of
the mode of legislation or judicial to control these ways. The main prob-
lems of the disposing of the administrative power are that the right and
duty of the administrative body are unbalance during the regulation of
legislative apartment, the administrative body has too much discretion
in the empower of the legislative apartment and the administrative a-
partment ,elc.

In chapter three, we discuss the question of the controlling of the
subject element of the administrative power. This question is consisted of
five points : the formal subject and the factual subject of the power; the
controlling mechanism of the formal subject ; the controlling mechanism

of the factual subject ; the defects and improvements of the controlling of
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the subject element of the administrative ; WTO and the judicial review of
the administrative act. We hold that the main way to control the formal
subject is to control the scale and to control the allotment. In the end of
this chapter, we analyze the new developments of the judicial review of
the administrative act when China joins WTO. It indicates that the sub-
ject element of the administrative power will been controlled more severe-
ly.
In chapter four, we study the controlling of the material — safe-
guard of the power. This chapter concludes four divisions: the material
- safeguard — — a key element consisting of the power; the function of
the material - safeguard element of the administrative power ; the defects
of the material — safeguard element in China and the analyses of the
causes of the operation of material — safeguard element of the adminis-
trative power. The means of the material - safeguard element is varied
resources which can been controlled by the subjects who exercise the ad-
ministrative power and which are objective and manifest some material
such as funds and equipment and its purpose is to guarantee the effective
of the administrative power. The functions of the material — safeguard
element are the object standard measuring intensity or weakness of the
administrative power; a way to check the administrative power; good-
ness to the authority and unison, etc. The defects of the operation of the
material — safeguard element are :the payment of the capital of the ad-
ministrative management expands on the basis of the finance deficit; the
benefit of the payment of the material — safeguard element is quite low,
the payment of the administrative ts not well and there is a lot of waste;
The material — safeguard element is not integrate and the funds beyond

budget expands as well as the dark income does. The causes are the un-
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certainty of the property right and the non — specification.

In chapter five ,we discuss the issue of the controlling of the opera-
tion of the power. This chapter includes five divisions: the possibility of
the controlling of the operation of the power; the function of controlling
the operation procedure ; the basic controlling modes of the operation of
the power ;the defects of the controlling of the operation of the power
and the impacts of WTO on making the PRC of China. We hold that
the basic controlling modes of the operation of the power are the proce-
dure controlling mode ,the judicial controlling mode; the main defects
of the controlling of the operation of the power are lacking of the unison
PRC, shorting of the consciousness of esteeming the procedure ,lacking
of the basic procedure institutions, etc. In the end of this chapter, we
discuss the impacts of WTO on making the PRC of China. That in-
cludes changing the purpose of the PRC, increasing the basic principles
and improving the key institutions.

In chapter six, we discuss the issue of the function of the object of
the power. This chapter includes six divisions: the private party is an
important strength to the administer by law ; the private party is a coop-
eration strength to the administer by law ; the necessity and certainty of
the object to control the power; the operation mechanism of the object to
the power ; the effect of the controlling of the private party and the de-
fects of the object controlling in China.

In chapter seven, we analyze the temptation element of the power
abused. This chapter comprises three divisions: the question of the temp-
tation; the classifications of the temptation element of the power abused
and the defects of the controlling of the temptation in China. We hold

that the controlling mechanisms to the temptation element are that resis-
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ting the temptation element, carrying out the institution of challenge,
opening up the standard of the procedure and punishing the temptation
action.

In chapter eight, we summary up the system of the elements con-
trolling. It concludes six points:the improvement of the legislation and
institution of the disposing controlling of the administrative power; the
improvement of the legislation and institution of the subject controlling
of the administrative power ; the improbement of the legislation and in-
stitution of the object controlling of the administrative power; the im-
provement of the legislation and institution of the procedure controlling
of the administrative power; the improvement of the legislation and in-
stitution of the material — — safeguade of the administrstive power and
the improvement of the legislation and institution of the temptation con-

trolling of the administrstive power.
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