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Abstract

Studying the essence of the history of civilization, it is substan-
tially the history of design. However, the word “design” was not born
from the very beginning, but rather has been brought out until the two
processes of creation—plan and production—were separated. Therefore ,
the original design step referred to by historians is merely the process of
creation viewed by modern people and the substance of prior plan de-
composed from a whole creation process. The separation of the two
processes of creation—plan and production—is since the modern
times. The German industrial ally lead by Herman Muthesius was the
front runner of industrialized design, when the history of design entered
into its modern period. The main difference between modermn design and
classical design lies in whether it belongs to industrialized production
design. In addition, due to the development of materials and technolo-
gy, modern design seems more like freely shaped design compared with
classical design. Under the erosion of time, the word “design” in dai-
ly language has different meanings in broad and narrow terms, and the
specific meaning of industrial design as legal terminology needs to be
defined. Viewed from legal technique, “industrial design” is produced
through two steps of compression of the word “design” . Actually these
two steps are the classification and decomposition of “design”, where
classification refers to dividing design into industrial désign and un-in-
dustrial design, and the latter includes design of hand craft and design

of engineering, and digestion refers to digesting industrial design into
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design and structural design, which is also referred to as design of
function or technical design.

Asince this article is to study the definition of “Indusirial De-
sign” , the history of protection to Industrial Design has to be re-
viewed. Let’s cast our sight overseas. Studying the history of protection
to Industrial Design in England, it is seen that the definition of Indus-
trial Design neither accomplished in an action, nor remain un-
changed. As the right of Industrial Design which is a method of protec-
tion to Industrial Design, changes overtime, the definition of Indus-
trial Design changes accordingly. The evolution of the definition of In-
dustrial Design shown in the protection history of Industrial Design in
England could be used for reference. The patent protection to Indus
trial Design in China started from the year 1985, and has a history of
20 years or so, of which the number of application and approval has
kept the first place worldwide for several years. However, due to the
short history of protection and its transplantation from overseas, the e-
volution process of the definition of Industrial Design is difficult to
master.

So far as the protection methods and the definition of Industrial
Design are correlated, the next step is the question of how these pro-
tection methods are formulated. Therefore, it is of necessity to retrieve
the original form of the legal concept of the second essence—Industrial
Design, Invention, Work and so on—in the world of the first essence,
which is the creative products, and to study how the creative products
of the first essence could have different protection methods. At present,
there are some formula and theory about the structure of creative prod-
ucts. Most of these formulas and theories claim that creative products

present the structure of idea and expression. Actually, if “ideas” are
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defined as “ the results of the intellectual activities of human existing
in the mind” according to general theory; creative products exceed the
effective scope of the idea and expression, and enters into the area of
expression and meaning. Expressions are to express to others, and oth-
ers expose meanings to such expréssions. Creative products exist in the
mode of the integrated entity of expression and meaning, which leads
to the selectiveness of the protection methods. For example, the law
could at least choose to protect “expressions” or “meanings” . Patent
right, copyright and design right are the respective protection methods
of them.

The types of rights granted to creative products are indeed the
way of grant of rights. In this regard, the way of grant of rights is
another way of referring to and also more accurate expression of meth-
od of protection. It means to “grant certain type of right to certain
subject” , and its substance is “what kind of actions of others lead to
infringement” . As for jurisprudence, the subjects of the first essence
belong to things which could merely be recognized, rather than be
done, whereas the subjects of rights of the second essence are created
by jurisprudence. The composition condition of the subjects of rights of
the second essence are indeed defined by the way of grant of rights,
which is to say that, rights regulate the appearances of its sub-
jects. When a decision of grant of right is to be done, creative prod-
ucts of the first essence are knowingly protected in terms of its classifi-
cation according to the various protection methods. In respect of the le-
gal concept of Industrial Design, the necessary composition of the are
of the subject merely includes “industrial application” and “external
appearance” , and “shape, pattern, color” and others barely re-

peat the content already included in the meaning of design. After the
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area of the subject is defined, the next is to define the legal require-
ment exposed on these subjects. Such legal requirement is referred to
as the substantial requirement of Industrial Design.

The methods of grant of rights pierce another face of right. Without
words, certain method of grant of rights needs justification of reasona-
ble explanations. There is no so called consolidated and overall justifi-
cation of intellectual property, and the justification of intellectual prop-
erty needs to explain various methods of grant of rights. Reviewing the
system of patent of Industrial Design, it is known that, in respect of
the methods of grant of rights, the namely methods of grant of rights of
patent resemble those of irademark right, which lacks the support of
justifications. Obviously, the substantial requirement of protection of
such method of grant of right has fundamental problem. The method of
grant of rights to Industrial Design should be explored with the view of
replacing the protection of copyright. The substantial requirement of In-
dustrial Design should be restructured based on methods of grant of
right to be reasonably justified. Non-obviousness and creativeness
should be separated, where non-obviousness merely means whether the
design applying for patent is the same as prior art. Creativeness is the
spirit of all creative products of human, and has different stipulations
in different creative products of human. Art is idea, and designer is the
craft man of ideas. In the field of industrial design, creativeness
means, compared with prior art, the design applying for patent has
unique features. Considering the subjects and substantial requirements
referred to by the legal concept of Industrial Design comprehensively,
Industrial Design could be defined as “designs of industrial applica-
tions that are non-obvious and creative about external appearances of

things” .
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The arguments about the definition of Industrial Design, require-
ments of grant of rights, protection scope, infringement judgment cri-
teria and so on, could be concluded as the issue of the concept of In-
dustrial Design, and the matter of “multiple protections to Industrial
Design” is not excluded. If viewed from the stand of the second es-
sence, the parlance of “multiple protections to Industrial Design”
rather than “multiple protections to industrial design” does not exist.
Multiple protections are multiple grants of rights, which actually is
still the issue of grant of right to creative products. The method of pro-
tection in terms of multiple protections also needs to be explained
through reasonable justifications. After analysis, multiple protections
lead to irresolvable conflicts of regulations and crisis of correlation of
meanings, and also is not superior in valuation of cost effectiveness,

thus, it is not an optimized choice in general circumstances.
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