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ABSTRACT

Banking Corporate Governance: the Legal
Approach of China’s Reform for the State-Owned
Commercial Banks

From the perspective of modem contract theory,
firm is the nexus of incomplete contracts of
shareholders, company administrators, creditors, and
other stakeholders. In the firm contracts, the problems,
such as control, agency costs, incompleteness, etc. ,
gives rise to the need of corporate governance to provide
institutional arrangement. Legal institution is a very
important and influence factor of corporate governance.

Banks are firms, but special attributes of banks
make corporate governance problems different in
practice,” and it is necessary to enhance banking
corporate governance and relative legislation. By
comparison with banks in market economy, the

corporate governance of China’s sate-owned commercial
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banks is more particular and has more complex problems, which implicates to
the need of pertinence for the reform and law-making of China’s sate-owned
commercial banks.

The book expands from the analysis of the particularity of banking contract
for shareholders, directors, depositors and other stakeholders in banking
corporate governance, then investigates the attributes of the corporate
governance of China’s sate-owned commercial banks, and propose suggestions
to improve relative laws and regulations.

In corporate governance, concentrated shareholders exert positive effects,
but also raise new corporate governance problem, therefore, the legal system to
constraint the control from dominant shareholders has important implications.
In banking industry, it is necessary to strengthen the liabilities of dominant
shareholder when enhancing banking corporate governance, for the controlling
shareholders problem becoming more serious in banks. As to the corporate
governance for China’s state-owned commercial banks, the prominent problem
is the vacancy of the state financial assets owner, so the relative legal system is
expected to have two functions; one is to define the legal status of the investor
representative of state-owned financial assets and make it to play as a real
shareholder and protect state-owned financial assets, the other is to prevent
sate shareholders from inappropriate intervention in banking management by
strengthening their liabilities.

Directors and other administrators are leaders in companies, and thus the
core objectives for corporate governance to control by constraints and incentive
mechanism. However, such mechanisms are weak in banking corporate
governance, which raises the need to enhance obligations of directors by
expanding to control the risk of management, and protect the right of

stakeholders. Thus, the contents of the obligations of directors are broader,
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and standards higher than that of directors in non-financial companies.
Directors in China’s state-owned commercial banks are characterized as having
close relationship with government agencies and rare undertaking fiduciary
duties and responsibilities. To achieve the aim of reforming the state-owned
commercial banks, it is important to perfect the legislations on the liabilities of
directors.

Creditors of companies face obstacles in corporate govemance, and in
disadvantage situation. Legal system for protecting creditors can balance the
role of creditors and others in corporate governance. In banks, the credit of
depositors is far more risk than that of creditors in companies, and depositors
are in far more inferior position. To safeguard the stable operation of banks,
legal system to establish the role of depositors in banking corporate governance
and provide sufficient protection is very important. Within the legal system for
protecting depositor, the system of deposit insurance would exert negative
influence on corporate governance, which should be handled in legislations. In
the reform for transforming implicit deposit insurance to explicit deposit
insurance in China, deposit insurance legal system should be coordinated and
united with other legal system for protecting depositors and stabling financial
system.

Company social responsibility is one of the objectives of corporate
governance , and the important way to protect company stakeholders. Corporate
governance is the effective way to realize company social responsibility.
Compared with non-financial companies, banks undertake special social
responsibility, and the approaches to realize it are banking corporate
governance , governmental regulation and legal system. In China, the situation
of commercial banks performing social responsibility is far from expectation,

which partly resulted from unitary and weak constraint system. To ensure the
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effects of fulfilling banking social responsibility, the legal problems need to be
handled include: putting the aims, requirements and standards into each step
of the legal framework for banking corporate governance; redefining the nature
of state-owned Commercial Banks; rebuilding the relationship between the
state-owned commercial banks and enterprises; regulating the financial
monopoly from state-owned commercial banks, and; enhancing legal system for

performing “ Green-Credit Policy” in China, etc.
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