BRI 4

China Yearbook of
Science & Technology Law

- -~ —



Hp [ R 1 2 A T
(2007 F4)
F o FERERARFS

A PR A A R B
B B4

Ao A3 K 5 B AL
I 2008



B 7ERR 4 B (CIP) &=

PERHE AR (2007 4F)/ S AERT 4R —RIL AR RHIE I RAL,
2008 4E 11 A

ISBN 978-7-5609-4995-6

L.thee L5 I BHER2E S E-2007-4EF] V. D922. 171-54

o E AR B 34 CIP B0 (2008) 55 180034 5

hEREGEFEET (2007 F£46) Bk 4%
HILGIR. 2 & HEET % B
TR 1B C SHTMEN. R

AR B AT AR R A (R E - DO
=1l R4 430074  EIE:(027)87557437

B RS FRA A

FF4s . 787mm X 1092mm  1/16 E[TK . 25. 25 ¥, 458 000
RV : 2008 4E 11 A58 1 hR EpY: 2008 4E 11 A% 1 BRI FEH:40. 00 T
ISBN 978-7-5609 -4995-6/D « 96

(A F55 7 B4 L (50, v 1) ) A A R )




(REFRFPET)HBERS

* £ BmA&E FEWF

HIBE RS A B R KB I0UF HE5D
HRHA GTRE FEF
RRAEK HILE HZ4YH
AR% %#%h AER

=
# N
L

=+

(oh E A I sH R ) S48 88

F & 4%
BlEX®m % & &##E
GIBARHE AR 5

FHRE MHwmsk FHEE RET B

T oE fFEA#E EAK B R
rERBEHE F &

4,



H =X

(&8 - MigHomE SREEHD

R IR TAIIR AR B R DU T B TR 7B oo SHAKBI (D)
ﬁa“ﬁﬁjﬁﬁ”%ﬂﬁ{?ﬂ{%ﬁﬁﬁﬁ}%ﬁﬂ:
e @*ﬂ’ﬁ‘iiﬁ#ﬂ&%ﬁfﬂnﬁﬁﬁﬂ%ﬂﬂj&@)
'PIEEHE% J'C%m?t%%ﬂlﬂ?tﬂﬁi‘?’ﬂjﬁ [ B 5 Xof 3 - -
b - FE e E%ﬂ RYHE £F69D

Gig )

%E%ﬁ'ﬁﬁlﬂ&ﬁﬁ@ﬁﬁ%éﬁ%%ﬁ

5¥%HE - - BRYEW  EEE99)
“Bolarmm”ﬁumu k@&ﬁﬂz#@m seseeeeeenenn. PEHE Y (127)
B AR AR B ) o 02 T e 3 9 (6 sereeeeeeneee ARARFR(151)
AP i Bﬁk}%*ﬁ/\Mn@{%}Fﬁ)ﬁm}‘éﬂ oo BEMEAR(175)
W & Ribr B G i ceerrniieeeeen XB223E(189)
'Fﬁ*zTTEnniFﬁ:&Dlﬂ@B@%{ifﬂﬁﬁJ seeereese FO1(201)
WEMBR RSV EE - AL (261)
?ﬁ@%ﬁ%%ﬁﬁiﬁﬂ@%ﬂiﬂ?ﬂﬁw----~----- S| ﬁzﬁﬁ?(m)
BEHEE3T KK IR EEI e - FERR CHRREE(335)
§=574|
LRI ARHEE e MarkA.Lemley& Carl Shapiro Z PR 1%(355)

. Margo E. K. Reder ZFH ®BEFH FG379)



Contents

A Proporsal of the First Meeting of the Tenth Wuhan CPPCC  ------ by Yi Jiming(1)
The Research Report on the Protection of the Intellectual Property of Wuhan “Cai
Dian lotus rhizome” -««--«+eeeeeeeeeenaeeeee py the Innovative Team of Science &

- Technology Law Research Institute in HUST Law School(3)
The Status Quo, Problems and Solutions on the IPR Protection of Non
—material Cultural Inheritance ««--++«+++sssesseeeseeeaeeaeeeeee by Li Ruolan etc. (39)

Articles

The Providers’ Civil Liability and Relief System in Gene Therapy
and Genetic Vaccing «:---esceeseevnseenaeeeee. by Chen Ruyin & Fan Jiande(99)
The Creation, Development of the “Bolar Exemption” Doctrine
and its Application in China -+« «ssssssesseseenaeaeeaeeseeeeeeee by Jiang Hongyi(127)
Several Law Application Issues Concerning Technology Contracts -+« -« «eeceveeeeneeee
- by He Zhonglin(151)
The Phylogeny of Personal Information Protection and the Development
of Personal Right ThEOry -+« «e«-seeesseeeesieeesnieeeaneneeeenees by Hong Hailin(175)
On Network Trademark Infringement --++-+:-++v-eeeeoeee oo by Deng Hongguang(189)
The Legal Regulation on “Parallel Import of Trademark Goods” «:« - reeeeeveeneennnn
- by Wang Bo(201)
Twisting Relation among the Technology,Law and Industry Policy :
Focus on Integrated Circuit =+ +esesseeeveseeevnsieneeceveee oo by Xiao Zhiyuan(261)
The IPR Protection of Chinese National Traditional Sports
- by Zhu Ke & Jian Hongtao(279)
Be on Guard about the Influence of “Section 337” on China
- by Li Zhuoran & Shi Xinxian(335)

Translations

Probabilistic Patents «++«--«--seseeeveeenaenaenns Mark A.Lemley & Carl Shapiro(355)
P2P File:Sharing What the Supreme Court has an Opportunity
1O CONSIAEr e« veeeereetesurtetiiasesntactioeesesiessnaetssenesans Margo E.K.Reder(379)



RPEARIR T H IR, e i
RXHTE ‘WAL 2%
— AR+ B RSN EHRE

L

KXW AR 2R SRTR BELELEAFRABER

O R 32 o 8t W R R G o R U 3 T B A 4 R MR T 49 BRI BRI A
HFRAMSBERGSANERERRKX”. XX FHIERENE BRI, FRE—
TERK RS, ERE-MERME. RREKR FESESEL, ZH
AEXREEREFZBRIEIRI, BRI E LTS RKFELERF
AR E R RIRE . FATIN A, 3 20 7 38 4 07 20 B2 3R 0K 5 280 ) 1 357 4 3 A
HFe AR, R AU I M BERBAMEBREFH K TR KERHEH S
HMRFAUE FRRHZTH MK E R R, 2 M8 5 95 IR 5 3 B U R A %
ER < 37 AR E S DAY

X F—A B KB XOR UL, RIS B 2 U i B E AR ERILE  AIH 5 A
B R AT HMER S X, B ST %R 7E 70% L £, R&D/GDP 44
PREE 20D b XEAMER B AR AR FF BEFRARFE 3026 AT . Bildn, £ H A A FF 2
MERE SRyt FRRIRIF 2 E, R 10~ 15 4w E, BRI T X
FEFHRITAMEE. W38 &R R R R IUR T B N 3 T AL 47
BV, W64 R 0 WP LE T LAR A9 AR R R BUR BA M AR R
RIFTRE S 7 BURYIA WLERIR =R BMHE? X, REE L.

BIdLA R 2 EE L R BE MU KA P HB R B AR AR
B EARR, “BUES R R A 7 A R, R X B SR SO HEAT R PR RGE
MBS, “RB - EA K R R R 2 s B BRI, E B
FERE AN E ARG AR . e ERERKE LR, A T
R — AR B e T R AR . (B, 5 Wb FBH 8O0 s M A £

x SO, WAL B OO R B PR R SRR BB K



08 T ERBERAETI(2007 4EB)

B AR RUR SR ARFR B R » BATT I A B A L B9 7l B AR R RIR AR
B CERAREERAFRIBEMETTRYE . MILEEFRE MR
WA FFRIE. 2006 SFB ), RO Br R Bt Bl R A A 80 8187
P BA K L “ %5 ) B 8 7 0 PR AR AP () R BEAT PR BT, 4R 38 T (I “He fm) E R
FAFE AR B SR ). XM IRBTIR 22 T BB AR AR B
HR IR R A XA RBUT A B ARRRGRERSFHEENR, E/ %0
FER” R DU 45 “ Bt ISR B 2 J5 58 N 3R18 E K ML AR R A AR
R T= i, A E AR R AR R R T RFNETFTH M. 2007 8
#, 3XANBIFR FTBA SO “ AR BT TR E . RERR, “RIgHIE"F
TEAALTH I £ 7K [0 B , 3 T I o A Bk AL = R B AR E 5 T MR L
ZLTB BT b E AR W B SRR 7 B TR AUR P BUR RS XD . TR
FLIE“ B A PRIE” 18 N i — Lo 3R 9 R SCAL 8 7 BEAT R AR 3, TR IR A 4R,
FAli b XA R0HT A L4 B B AN RBUF R T —Bidb e R R
VAL RIS (RO EEEUR. BR, XEFENREREAY
.

48 AR AS T YR A B O T - — 5 TR X — S R A9 B M A
DAAUR AL » B LR = AU R 5 3R 5 55 — T TR 4T X — S B T2 s iR ™
B 1 B BR 30l L R 8] T2 A0 4% BE UR 4% , BEAT AL, B4R 2 2R = AL
A o 8 R AR L B & ] AR R LB AR AR DB B R B S RS .
PR, 4 AR AR, B A E B RN A CHFIR, TR RAE MR K
5 FEAUR S BB S M BT S AR AR R AR OL. T R
WA B ROL 2 J5 » RATITE — R L L 48 T R4 Q13 6 S R 00 & 7T 6
MRTTZ A4k XFAIBTRE B T MR VR SR T, BRRETEZ BT K 89 R B S
RENTAERERFHALER, BRFE™VETFEH . FRFPLFFHEK
AR, B, VR A R AN R AR A 0 YA R VR, R T IR TR P
VR HETES.

B AT, B R AR AU i 6 E TAEE S APEH E BB B (ERA
PP 9 VIRt 5 O LA B 2 TR AR AR W 4 SE e » 4 1 0 S
HE A48 R = AL RS KR Wb AN REUF R — TR B dr. RATEDL R
BRAL LA BUR SR N A BRE A FHR = AUR BT R ST . XHUT 8 F
JTRBREEF 5 5 2S00 48 9 W AL 48 R0 R 7= BRI ] < 5 5K 4=
/N, B I A U G A R AT AR I 5 R U AR A R R AR B IR D R
3ok i P R A AR Y EE R BTHR

(1) AERZEMTF 2008 4F 1 A (EFEHP = BURM A E)E T 200846 A5 Hi&.



B B mE R AR
FRIPDEARRE

1 e B R 22 BB B 5 BT 0 357 L A, -

AEMB AL RLRZRF AN ZR A Y he FIEFERE, R
R FRRYP RGBT IR EREP PR A — R, Xt PR LS
FHORBZPREBUFRT A E@Yh., “BOEB"ATEASBER S
TR AR BRA LR PREPELLAREEL, BB LU AR L
B RESN T BROER"GERTIF LA RAF REFS . 45 9H s
RIABKREYPFZ X, BFBREER"A THRERBY £ 50103 %60
SWOT 54, R Z T i P RBEP AR E R B A ALK,
HHmBRGER R ERRP LA, KB 2 % B ARELH
89 FBA R S d iR AR Y 60 Rk B MR AT Ak A R R B A B R R 6
EINEARR. BB, 46mA WTO HXBRLGH %, RE 54T P E4%
EBRF MR RREPOREFTF, RIRE2HE m)\%#ﬁ&#&%}%,
AT Haid F A KX FREE AR FTHESH AT LIHL KR TFRE
BARBA KX TRl EFRAEE . EPHEXEFL AR LB L2
EFRREZH R ERAT PG R —— KL E R b oin
BIREFFL AT H RN G REAR. ZHRNEETR P AR TG
ERpR AR AR R BOER"AAXR TR R LEE ZEHE A
RAFEFIEARE T B R G R 5, b % 3R Ak £  Fo R R, M) %
TREFMZHFALHKS, FEALBRAFTREL,

* ABTRARE SR EE R A AR S T AIE R 2R E 3000 0 5 U BB S) ¥E
T H S :70633003) 5 (A J& F 985 T2 “Bh4k & JB 5 A SOF M b B B 5 47 231 2P 01 37 3 1y
ﬁﬁ?‘t‘fﬁiE«ﬁﬂ%ﬂ@%@&ﬂ‘)%ﬁ%iﬁfﬁ%»(@iE%‘H:?ﬁ%;985*HUST)B‘JMF£‘T%5R’9‘EJ&%Q 7 3O
RFCEWPHCR R SBORIIBA) B 3 6% 3 1% 151—204 57,2007 4 3 H H K.

* o SEFHEITACE IR AW, PR R R R I ST R BT K RIS . BN R,
B RHOR A PR B R BUR 1 B0 2R, 4 b R B R BB B S U AR R L B
TR . VR E BB AR MG B AR ERYEAE AL TR VK OK BT XM L R



@D hEREEEETI(2007 £5)

LA HERER RATAE REREE RHEE SRER

Abstract: This article is a empirical research report on how intellectual
property give impact on three — dimensional rural problems. Agriculture
protection of the intellectual property rights is a weaker ring in our industry
intellectual property, which has given negative effect on our country
agriculture competence and framer”’ s income. “Cai Dian lotus” is one
representative of the great quantities of Chinese characteristic agricultural
products; therefore,its protection of the intellectual property rights also has
pretty significance. Based on the rural survey and related theory, this article
analyzed the collective “Cai Dian lotus” brand, have testified four kinds
protection of the intellectual property rights way such as brand, geographical
feature sign, patent according to theory. Basis on protection of the

intellectual property rights of “Cai Dian lotus rhizome ’

”, the author gave
SWOT analyze to “Cai Dian lotus ”brand strategy,and looked into the future
at protection of the intellectual property rights which become into being
politics effect, organism’s habits effect, society effect, has given concrete
suggestion to reinforcing “Cai Dian lotus” protection of the intellectual
property rights. In the perspective of the innovation system—The
government official, Industrial circles, Universities, Institution for scientific
research, the main problem in agricultural product protection of the
intellectual property rights is the immature development of the trade
association and the limited traction effect which the government should
bring. Finally, combined with the impact of entry into WTO on China’ s
agriculture, the author looked forward on the prospect and challenge of the
intellectual property protect of the Chinese characteristics agricultural
product.

Key Words: Characteristic Agricultural Product, Collective Brand,
Geographic Indication, Brand Strategy, Intellectual Property Rights.
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