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On the Extrinsic Resources of

Contract Interpretation :

Lessons Drawing from the US Law

Abstract: “Waibu Ziyuan” of contract interpretation is the literal
translation of “extrinsic resources” in the Anglo — American law litera-
ture on contract interpretation. It refers to the resource which is inde-
pendent of the text of the contract, and which may be relied upon to in-
terpret the meaning of the contract or to fix the loopholes in the con-
tract. The notion of extrinsic resource is based upon two assumptions.
First, there is a distinction between the text of the contract and the ma-
terials that are independent of the text and help with contract interpreta-
tion. Second, there is a distinction between interpretation functions and
interpretation rules. Of course, there are various views as to whether the
text of the contract and the extrinsic resource should be distinguished.
The difference between the views stems from their varying understand-
ings of the concept, aims, and functions of contract interpretation. This
dissertation considers the legislation and legal theories prevailing in the
common law jurisdictions, continental law jurisdictions, and in China,

and comes to the conclusion that the approach that distinguishes be-
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tween the text of the contract and the extrinsic resource is superior to
one that does not. The former approach has the advantages of, for ex-
ample , ensuring transaction security, encouraging the parties to act pru-
dentially when entering into a contract, reducing the judicial costs of
contract interpretation, and safeguarding the third party’s interests. Mo-
reover, it is reflected in the theories, legislation and rule setting with
respect to contract interpretation in continental law jurisdictions. The
US legislation concludes that the extrinsic resource of contract interpre-
tation includes the elements of course of performance, course of deal-
ing, trade usage, good faith, and default rules. Relevant statutes and
case law in the common law jurisdictions, however, exclude the con-
tracting parties’ statements on their intents, and evidence in relation to
the pre-written contract negotiations from extrinsic resource, unless un-
der prescribed specific circumstances.

However, the distinction between the extrinsic resource of contract
interpretation and the text of the contract itself is not an absolute one.
The formation of contractual relationships is linked closely to the extrin-
sic resource. The determination of the meaning of the text depends on
the pursuit of both the text and the extrinsic resource. Objective reasons
that explain the reliance of contract interpretation on the extrinsic re-
source are many. They include the limitation of the language(s)yused by
the contract, the different meanings of a word in different dictionaries,
the impact of local customs, and re-assessment of the contract’s value in
the judicial process. On top of these objective reasons, the contracting

parties may be constrained by many other subjective considerations,



