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Abstract

It is an inevitable choice to construct harmonious society
and implement democracy and rule of law in China. Whether
people can “ access to justice” or not has become an
important criterion for rule of law and civilization of modern
time. It is very important to protect human rights that parties
could “access to justice” in labor relations field. With the
steps of socialist market economy construction are quick,
more and more attentions are paid to the shortcomings of
present labor disputes litigation systeﬁn in China. It is
essential to reform and ameliorate present labor disputes
litigation system. The motive of this article comes from this.
Researching the labor disputes litigation procedure and
establishing the scientific labor disputes litigation procedure
system will contribute to protect and realize the litigation
rights of the labor disputes parties, to effectively perform the
trial power by the people’s court, to promote the labor
disputes litigation legislation in China, to ameliorate our
disposal system of labor disputes, so as to maintain the social

stabilization and promote the harmonious development of social
labor relations, '

Besides Introduction, Surplus Conclusion Reference and
Postscript, this book includes eleven chapters as follows ;

Chapter 1 analyzes some basic scopes of the labor
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disputes and labor disputes litigation. The first section defines the concept “labor
disputes” which is the upper concept of the “labor disputes Tlitigation” ; based on
this, the second section defines the concept of labor disputes litigation. Upon the
comparative analysis to different expressions of “labor disputes litigation”, the
author thinks that “labor disputes litigation” means the litigation among which
parties in labor disputes bring such cases over labor rights disputes that should be
tried and judged by a court according to law. To this concept, the author
emphasizes the domain of the labor disputes litigation is the labor rights disputes
and not including the interesting disputes ( the specific demonstration is in Chapter
. 2). In order to clear the concept of the labor disputes litigation further, the author
analyzes the distinct characteristic of the labor disputes litigation different from the
other litigations. The characteristic of the labor disputes litigation, which is
directly defined by the trait of the labor disputes, should include at least as
follows: substantive equality between employers and employees should be
considered; rapid verdict is necessary; self — determination is the tenet;
professional judges are required.

Chapter 2 studies two basic theories of the labor disputes litigation procedure.
These theories are the basic matters that construct the labor disputeé litigation
procedure and directly decide the specific regulations of the labor disputes
litigation procedure. Procedural configuration of the labor disputes litigation
procedure. is definite in Section 1: slantwise protection for employee is necessary
based on the inequality between the employer and employee. The virtue choices of
the labor litigation procedure are advanced in Section 2 ; process justice, process
benefit and process stability.

Chapter 3 studies the domain and jurisdiction of the labor disputes litigation.
The domain is the emphasis of this chapter because the scope of the labor disputes
litigation is one core contents in the litigation system, which directly decides the
power of courts to try labor disputes and defines the range what legal rights of
parties could be protected by judicial relief. The first section macro ~ analyzes the
domain of the labor disputes and puts forward the macro — standard of the domain
of the labor disputes litigation. The author firstly analyzes the labor disputes
litigation in light on types, comparing different kinds of labor disputes litigation

systems in foreign and Taiwan. Based on this, after analyzing the relations-
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between the scope of the labor disputes litigation and the litigation rights, the
scope of the labor disputes litigation and the effect range of the trial power, the
scope of the labor disputes litigation and the division of cases, the author comes to
the conclusion: “disputes over righis” is the criterion of the scope of the labor
disputes litigation. Section 2 has discussed the question that whether some special
kinds of labor disputes should or not be included in the scope of the labor disputes
litigation. The author firstly discussed whether personnel disputes should be
included in the scope. After analyzing personnel disputes and relevant disposal
system, the author discovers that personnel disputes and labor disputes have some
in common together with some differences. Personnel disputes should be disposed
in differentiation; personnel disputes in executive organizations should be
regulated by the administrative law as the internal administrative disputés and be
disposed by executive organizations; personnel disputes in enterprises and
institutions should be regulated by the labor law and be treated as labor disputes.
Additionally, the author also studies the domain questions about some new kind
labor disputes incurred by unemployment, payments in arrears, doublé labor
relations, practice study, void labor contract, and so on. Section 3 has analyzed
our legislation about the jurisdiction of labor disputes litigation and pointed some
shortcomings exist in legislation and at the same time put forward the basic
thoughts to ameliorate, especially protective jurisdiction shall be set up.

Chapter 4 has discussed the trial organization in labor disputes litigation.
Comparative study has been made in Section 1. There are two patterns of trial
organization: one is common court, the other is special court or tribunal. The
latter may be divided into three forms; the first is Jabor court or tribunal which has
its own complete systems, the second is labor tribunal in common court, and the
third is executive organization with quasi — judicial character. Section 2 has
analyzed the present trial organization in labor disputes litigation in China.
Presently, labor disputes cases have beéen tried by civil tribunal in China, which
brings many shortcomings and are not fit in the trial requirement in reality. Based.
on this, reform suggestions are put forward in Section 3 ; labor tribunal should be
set up in China and special jury trial with “tri — parties” should be put into
practice.

Chapter 5 has probed into the question of proper parties in labor disputes
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litigation. Generally, employees and employers are proper parties in labor disputes
litigation, so detailed definitions of employees and employers are made in Section
1. Employees in labor law have special meaning, and the essential criterion to
judge employees is “ subjected to employers”. What situations constitute
“subjected to employers” depends on special situations. The limited scope of
employees in our present legislation brings many questions and goes against the
protection of the lawful rights of the employees. The same leave — out question
exists in employers which are defined in enumeration in our labor law. Abstract

&

definition should be made to “employers” to adapt to the continuously changing
social requirements in reality. Section 2 pays attention to proper partied in some
special cases. In Section 3, party litigation.has been discussed. Party litigation
shall be introduced into labor disputes litigation, which is not only necessary but
also feasible. In our country, labor union shall be endowed with this party right to
sue.

The question of burden of proof in labor disputes litigation has been studied
in Chapter 6. The analysis of present rules in Section 1 shows that there is severe

deficiency in present rules. Subsequently, how to promote the rules of burden of

* proof in labor disputes litigation has been discussed in Section 2. Although many

different suggestions have been put forward, deficiency like this or that exists in
each of them. Materially legal essential factors could be divided, so the burden of
proof should also be divided, employers and employees assuming each burden of
proof on different essential factors. 4

Chapter 7 has discussed common theories in labor disputes litigation, hoping
to enhance the protection of the litigation rights of the employees through
ameliorating the procedure systems. So, this chapter analyses mainly through the
protection of the labors. Currently, labor disputes litigation in China mainly
progresses pursuant to the civil procedural law, not fitting the special requirements
of labor disputes. It is an inevitable choice that labor cases should be tried in the
procedure différent from other civil cases. Section 1 has analyzed the basic
principles in labor disputes litigation. Section 2 has discussed the validity of labor
contract, labor conciliation, collective contract and bylaw of employer. The right
to sue directly has been studied in Section 3. Section 4 studied the action pmitation

of labor disputes litigation. Section 5 has discussed the legal costs in labor
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disputes litigation , proposing to cancel the legal cost system though present rule of
legal costs is not a heavy burden on employees.

Chapter 8 studies the temporary relief systems in labor disputes litigation.
Section 1 has analyzed property preservation system in labor disputes litigation,
concluding that present property preservation system couldn’t be fully applied to
labor disputes litigation, special provisions of non guarantee should be made to
employees. Section 2 has probed into behavior preservation system which should
be set up in labor disputes litigation. Preliminary execution system in labor
disputes litigation has been discussed in Section 3. Present preliminary execution
stipulated in the civil procedure law couldn’t be copied completely in labor
disputes litigation, the applicable scope should be broadened and besides the
payment cases, other labor disputes cases should be allowed to use preliminary
execution so long as the conditions are satisfied.

Chapte 9 has specialised role of conciliation in labor disputes litigation.
Comparative study on conciliation in labor disputes litigation in different countries
in Section 1 shows that conciliation plays an important role in labor disputes
litigation which is defined by labor relations. Section 2 has analyzed the present
practice of conciliation in labor disputes litigation and the cause of its formation.
Section 3 particularly demonstrates the necessity to place conciliation before trial.
Finally some suggestions are made to perfect the conciliation system in labor
disputes litigation.

Chapter 10 has discussed the pecessity to apply multi — machnism in labor
disputes litigation. At present, it is common practice to apply ordinary
proceedings in the trial of labor disputes litigation, which doesn’t make for quick
settlement of labor disputes and effective protection of employees’ rights and
interests. The author thinks summary proceedings and small claims proceedings in

labor disputes litigation should be permitted because they may help to solve small

labor disputes quickly and conveniently and to protect employees efficiently. At

the same time, the right of choice among proceedings should be endowed to
parties. Besides, urgent proceeding is also necessary which has been analyzed in
Section 3.

Chapter 11 has analyzed the relation between labor disputes litigation and

labor disputes arbitration in particular. Labor disputes litigation and labor disputes




6 SFEPUORAREREERE —e

arbitration are two important ways in labor disputes disposal system. There is
systematic deficiency in the relation between present labor disputes litigation and
labor disputes arbitration, resulting in heated disputes. Comparative study of the
relation between labor disputes litigation and labor disputes arbitration has been
made in Section 1, finding something in common in foreign countries and Taiwan.
Section 2 analyzed the history and actuality of labor disputes litigation and labor
disputes arbitration in China, showing serious deficiency exists in “one arbitration
two trial”. Based on this, Section 3 has discussed how to reform the relation
between labor disputes litigation and labor disputes arbitration in our country.
Although many views appeared, they couldn’t solve existing deficiency in present
system radically. Considering the characteristics of labor disputes, the direction in
modern rule — of — law society, the characteristics of labor disputes litigation and
the characteristics of labor disputes arbitration, the experience in foreign countries
and the situation of our country, the author thinks, we may choose the model to
reconstruct the relation between labor disputes litigation and labor disputes
arbitration as follows: “arbitration or trial” should be applied to disputes over
rights, and arbitration should be based on acceptability of parties;  arbitration
only” should be applied to disputes over interests, arbitration mostly with will,
and compulsory arbitration in certain disputes over interests which refer to public
interest, essential national interest.

In Surplus Conclusion, the pattern of labor disputes litigation legislation in
our country has been analyzed. A feasible choice, the author thinks, is to put
“special provisions about labor disputes procedure” into civil procedure as a
special chapter. Furthermore, the author drafts the suggestive sketch of “special

provisions about labor disputes procedure”.

Key Words: Labor Disputes; Mechanism of Litigation Procedure;
Perfection of the Legislation
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