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LECTURES ON JURISPRUDENCE.
ANALYSIS OF PERVADING NOTIONS

LECTURE XI®

ANALYSIS OF THE TERM RIGHT.

I HAVE endeavoured in the preceding Lectures to accomplish
LECT - XII the following objects: 1st, To determine the essentials of
a Law (in the largest signification which can be given to the term
properly) : 2ndly, To distinguish the laws proper which are set by God
to Man, and the laws proper and improper which are sanctioned or o-
blige morally, from the laws proper which are sanctioned or oblige le-
gally, or are established directly or indirectly by sovereign authority.

Having attempted to determine generally the nature of Law, and
to mark the boundaries of the field which is occupied by the science of
Jurisprudence, I shall now endeavour to unfold ( as briefly as I can)
the essential properties of Rights: meaning by Rights, legal rights, or
rights which are creatures of Law, strictly or simply so called.

There are, indeed, Rights which arise from other sources:

namely, from the laws of God or Nature, and from laws which are

@ This lecture was marked xii. in the former edition, being the twelfth lec-
ture in one of the courses as delivered by the author. I have thought it advisable
for the purposes of reference to adhere to the same numbering. There is, howev-
er, no hiatus between this and the last lecture, which in fact contained the matter

of several of the lectures orally delivered. —R. C.
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sanctioned morally. But the peculiarities of these may be easily collect-
ed, by considering the peculiarities of the sources from which they
flow. Accordingly, I shall not pause to examine them in a direct or
formal manner, although I shall advert to them occasionally in the
course of the ensuing Lectures. At present I dismiss them with the fol-
lowing remarks. 1st, Like the Obligations to which they correspond,
natural and moral Rights (or rights which are merely sanctioned reli-
giously or morally) are imperfect. In other words, they are not armed
with the legal sanction, or cannot be enforced judicially. 2ndly, The
Rights (if such they can be called) which are conferred by positive
morality, partake of the nature of the source from which they emanate.
—So far as positive morality consists of laws improper, the rights which
are said to arise from it are rights by way of analogy.

For example, rights which are derived from the Law of Nations
are related to rights which are derived from positive Law, by a remote
or faint resemblance. They are neither armed with the legal sanction,
nor are they creatures of Law established by determinate superiors.

Strictly speaking, there are no rights but those which are the
creatures of law; and I speak of any other kind of rights only in order
that I may conform to the received language, which certainly does al-
low us to speak of moral rights not sanctioned by law; thus, for exam-
ple, we speak of rights created by treaty.

In attempting to explain the nature of a legal Right, I shall inevi-
tably advert to the import of the following terms

Ist, Law, Duty, and Sanction. For, though every law does not
create a right, every right is the creature of Law. And, though every
obligation and sanction does not imply a right, every right implies an

obligation and a sanction.
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2ndly, Person, Thing, Act and Forbearance. For rights are ex-
ercised by persons; or if not exercised by persons, reside in persons.
And persons, things, acts and forbearances, are the subjects or objects
of rights and obligations, or ( changing the shape of the expression )

are the matter about which they are conversant.

3rdly, Injury;—Wrong;—or Breach of Obligation or Duty by
commission or omission. For as rights suppose or imply obligations and
sanctions, so do obligations or sanctions suppose injuries or wrongs.
In other words, their ends or purposes are the prevention of injuries or
wrongs, and the redress of the damage or mischief which is commonly
the consequence or effect.

4thly, Intention and Negligence ( including under the latter of
these terms what may be called rashness or temerity ). For every
wrong ( whether it be positive or negative, or consist of a commission
or omission ) supposes intention or negligence on the part of the
wrongdoer.

Sthly, Will and Motive. For the import of the expressions ‘ will’

and ‘ motive’ is implied in the import of the expressions °intention’

and ‘ negligence. ° And, further obligation and sanction operate upon
the will of the obliged, and are thereby distinguished from the compul-
sion or restraint, which (for want of a better name) may be styled mere-
ly physical. Nothing is more frequent in jurisprudence than the confu-
sion of motive with intention; and of this confusion the law of England
affords a flagrant instance, when it lays down that murder must be
committed of malice a forethought. By this is merely meant that it
must be committed intentionally. Malice is properly the name of a mo-
tive: namely, that of malevolence or ill-will ; but it is not by any
means necessary in the law of England that the act should have been
committed from ill-will : on the contrary, the great majority of murders
are committed from motives altogether differen—such as that of

obtaining the property of the murdered person — ; it is only necessary
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that the murder should be intentional. There is one case of peculiar ab-
surdity , that of murders said to be committed out of malice or ill-will to
all mankind. For example, if a workman throws rubbish from the top
of a building without giving warning to the passers-by, and if he con-
sequently kills one of them, it would be too obvious an absurdity to
pretend that he acted from ill-will towards the particular person,
whom in all probability he has never before seen or heard of, but he
is said to have acted from malice or ill-will towards all mankind; the
real ground for his punishment being that he has acted with gross and
mischievous negligence; that he has shown a want of regard for the
lives and safety of others, which ought to subject him to legal punish-
ment. He has committed the offence not from a peculiar motive but
from the want of a certain motive, and his state of mind requires to be
distinguished from intention, as intention and negligence both require
to be distinguished from motives.

Finally, Political or Civil Liberty :—a term which, not unfre-
quently , is synonymous with right; but which often denotes simply ex-
emption from obligation, conferred in a peculiar manner: namely by
the indirect or circuitous process which is styled  permission. ’ For it
will be shown in the sequel that when the law only permits, it as clear-
ly confers a right as when it commands.

Having attempted to explain the import of the term ‘ Right,’ and
having touched upon the import of the terms which I have now enu-
merated, I shall advert to the ambiguities by which some of these ex-
pressions are obscured. I shall point particularly at the varying
significations of ‘Law,’ °Right,’ and °‘ Obligation. ’ In attempting
to unfold the notions which are signified by the term ° Right,’ and to

indicate the import of the terms with which it is inseparably connected,
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I shall scarcely find it possible to avoid repetition. For each of these
expressions is so implicated with the rest, that the explication of any
of them involves allusions to the others. For the same reason, the
parts of the analysis will probably be obscure: though I hope that
the whole may express the intended meaning, or, at least, may sug-
gest it to the hearer.

Having briefly pointed at the purpose of the following analysis,
and apologised for its repetitions and obscurities, I now proceed to the
subject of it. |

Every Law ( properly so called) is an express or tacit, a direct or
circuitous Command.

By every command, an Obligation is imposed upon the party to
whom it is addressed or intimated. Or ( changing the expression) it o-
bliges the party by virtue of the corresponding sanction.

Every Obligation or Duty (terms, which, for the present, I con-
sider as synonymous) is positive or negative. In other words, the party
upon whom it is incumbent is commanded to do or perform, or is com-
manded to forbear or abstain.

In order to the fulfilment of a positive obligation, the act or acts
which are enjoined by the Command must be done or performed by,
or on the part of, the obliged. In order to the fulfilment of a negative
obligation, he must forbear from the act or acts which the Command
prohibits or forbids. In the one case, the active intervention of the o-
bliged is necessary. In the other case, the active intervention of the o-
bliged is not only needless but is inconsistent with the purpose of the
obligation.

An obligation to deliver goods agreeably to a contract, to pay dama-
ges in satisfaction of a wrong, or to yield the possession of land in pursu-
ance of a judicial order, is a positive obligation. An obligation to abstain
from killing, from taking the goods of another without his consent, or
from entering his land without his licence, is anegative obligation.

[ observe that forbearances have been styled by Mr. Bentham@®

@ Trait es de Législation, 1. p. 154.
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negative services. And, if we like, we may call them by that, or by
any other name. But whether established language authorise the ex-
pressions seems to be doubtful. If you abstain from knocking me on
the head, or from taking my purse, or from blackening my reputation,
it can scarcely be said with propriety that ¢ you render me a service. ’
In ordinary language ‘you forbear from doing me a mischief. = It
would seem that Mr. Bentham has transferred to the object of an obli-
gation, an expression which applies correctly to the obligation itself.
A forbearance, in pursuance of an obligation, is hardly a ° negative
service,’ though the obligation of which it is the object is properly a
‘ negative obligation. ’

Obligations may also be distinguished into relative and absolute.

A relative obligation is incumbent upon one party, and correlates
with a right residing in another party. Changing the expression, A rel-
ative obligation corresponds or answers to a right, or implies, and is
implied by, a Right. Where an obligation is absolute, there is no
right with which it correlates. There is no right to which it corre-
sponds or answers. It neither implies, nor is implied by a right.
Here , as elsewhere, the term  absolute’ is a negative or privative ex-
pression. Here, as elsewhere, it denotes the absence of an object to
which the speaker or writer expressly or tacitly refers.

But, in order to the complete explanation of a negative or priva-
tive expression, we must first explain the object of which it denotes
the absence. Consequently, I shall begin with rights, and with the
obligations which are implied by rights; and I shall then proceed to
the obligations which have no corresponding rights, or which (in a

word ) are absolute.
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Since rights reside in persons, and since persons, things,
acts, and forbearances are the subjects or objects of rights, I must
advert to the respective significations of these various related expres-
sions, before I address myself to rights and to the obligations with
which they correlate.

Persons are divisible into two classes ;—physical or natural per-
sons, and legal or fictitious persons.

In this instance, ‘physical’ or ‘ natural’ bears the signification
which is usually attached to it in the language of Jurisprudence, and
(I believe) in the language of other sciences. Its import is negative.
It denotes a person not fictitious or legal, and is used to distinguish
persons, properly so called, from persons which are such by a fig-
ment, and for the sake of brevity in discourse. Consequently, when
we speak of ‘ persons’ simply, and without opposing them to legal or
fictitious persons, we mean persons properly so called, or persons
physical or natural.

By a physical or natural person, or, by a person simply, I mean
homo, or a man, in the largest signification of the term: that is to
say, as including every being which can be deemed human. This is

the meaning which is given to the term person, in familiar discourse.
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