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Abstract

This book consists of a preface and seven chapters.

The preface mainly introduces the background against which the topic has »
been chosen, the significance of the topic, the definition of the object of study and
the method of study. Due to its increasing prevalence, commercialization of per-
sonal information has become an object concerned by Civil law. However, restrict-
ed by the traditional distinction between personality rights and property rights,
most scholars see the commercialization of personal information from the standpoint
of personality rights: some view it as a new personality right; some a commercial
personality right, still some an economic personality right, and others a dual per-
sonality right, whereas only a small number consider it as a property right. In fact,
interpreting property right by means of the theories of personality rights not only
confuses the distinction between property rights and personality rights, but is illogi-
cal in itself as well. On the one hand, either right of publicity in American law,
merchandising right in Continental law, or theories of personality rights of various
kinds, they are all invariably targeted at the commercial use of such direct informa-
tion as name, image, privacy, voice, which is associated with a specific commodi-
ty or service in the advertisements. and none is able to address other situations of
commercialization of direct personal information than advertisements, e. g. online
dissemination and exhibition of images. They are also not applicable to the com-
mercialization of indirect personal information such as spending habits, cell phone

numbers, email addresses. On the other hand, information is a commodity or
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means money in the information age, and trading of information including personal
information, has become an industry — information industry. The legal transfer of
the commercial value of personal information not only conforms to the will and in-
terests of data subjects, but also can promote the circulation of information and the
healthy development of information industry. Therefore, it is imperative to recog-
nize the independent legal status of the commercial value of personal information
and accept it as a private property in theory and in law.

But the fact is, except publicity right theory of the protection of such direct
personal information as name and image, no other theories or existing legal systems
recognize individuals’ property rights in their personal information, indirect per-
sonal information in particular. Even in the existing laws for the protection of com-
mercial confidence in European Directive on the Protection of Data (1995) and
Personal Data Protection Act (1988) of the UK, personal information is invariably
regarded as property of the businesses. Obviously, most businesses are happy a-
bout this and make the commercial value of personal information their preserve as a
matter of course.

Actually it is the very incongruous attitude towards the personality and proper-
ty interests of personal information in legislation and theory that has contributed to
the increasing rampancy of illegal collecting, processing and abuse of personal in-
formation as well as infringement on privacy, which is not only unfair to the indi-
viduals/consumers but also causes their deep distrust in the Internet and E — com-
merce and thereby hinder the healthy development of Internet and E-commerce.
Meanwhile, regulation on the trade of personal information is short of legal
grounds. It is in this context that this book proposes that property — right protection
should be given to the commercial value of personal information in order to resolve
this awkward situation.

In Chapter I “Problems and Challenges” , the author argues that the lack of
relevant legislation is the main reason for such problems as the rampancy of unso-
licited text messages and spam, illegal collection and trading of personal informa-
tion; and the lack of legal regulation has caused the difficulty in solving those
problems. Specifically speaking, neither“ New Personality Right” argument and
“Two — Tier Personality Right” view nor the “ Publicity Right” Viewpoint can pro-
vide strong theoretical support for the regulation on commercialization of personal

information in real life. However, the author’ s argument for protecting personal



information by property right hopefully can help tackle the problems.

Chapter II “Personal Information and Rules for Conferring Relevant Rights on
It” consists of two sections: (i) definition and classifications of personal informa-
tion; (ii) rules for conferring rights on personal information. The author defines
personal information as the private information through which a natural person can
be directly or indirectly identified and which is not directly associated with public
interests. There are a number of classifications of personal information, but the fol-
lowing are two most valuable ones, one being “direct information” and “indirect
information” in light of whether a piece of information can be used to directly iden-
tify a specific natural person; the other “information directly related to personality
dignity” and “information not directly related to personality dignity”. These two
types of classification somewhat correspond to each other since direct personal in-
formation is closely linked with personality dignity and thus can be protected under
the current law through rights to name, privacy,image and the like. However, in-
direct personal information has failed to be protected by present caw due to its irrel-
evance to personality dignity. In fact, not every piece of personal information is di-
rectly linked with personality dignity and should be ‘protected in the name of per-
sonality right; only direct personal information, such as personal names, images,
privacy, etc, possesses personality values, and thus should be protected as per-
sonality rights. In this information age, all sorts of personal information have po-
tential commercial values and therefore they should be classified and be given cor-
responding protection of property rights. To understand personality rights and prop-
erty rights and their relationship, clarifications must be made of the following two
important concepts, “Right Target” and “Right Object”. “Right Target” is a spe-
cific and descriptive concept, which generally takes the form of visible/tangible ar-
ticles, an action, information, etc. , whereas the latter is an abstract concept,
which, in the current civil law theory, represents either property interests or per-
sonality interests. The distinction between the two rights lies in their objects rather
than their targets, hence different rights to different objects can co — exist in the
same right target. So it is possible for property rights and personality rights to co —
exist in the same right target, they are independent from each other and thus we are
unlikely to have personality property rights, property personality rights or mixed
rights. The differentiation of rights in accordance with right object rather than right
target makes it possible to explain the difficulty facing the theory of personality
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when confronted with such questions as legal status and protection of “special
thing” and commercialization of direct personal information, which include both
property interests and mental interests. Also it can help define legal status of per-
sonal information and legal nature of property rights in personal information as well
as its relationship with personality rights. Then it is not difficult to draw the follow-
ing basic rules for ascertaining rights to personal information: if personal informa-
tion possesses personality values, the law should give it personality right protec-
tion; if the personal information possesses property values, the law should give it
property — right protection; if the personal information possesses both property val-
ues and personality values, then the law should give it both personality — right and
property — right protection. This rule naturally applies to personal names, images
and other direct personal information which possess both personality and property
values. To indirect personal information, only property rights protection should be
given since it possesses only property values. Finally, in terms of the ownership of
personal information rights, the author argues that ethically, legally and logically
commercial values or property rights in personal information should belong to the,
individual rather than a business.

Chapter ITI “The Current Protection of Personal Information and Its Analysis”
is divided into five sections as “EU Legislations” , “US Legislations” , “Interna-
tional Treaties and other Regional Legislations”, “ Legislations in China” and
“The Analysis of Current Legislations”. Based on a general survey of the content
and spirit of the legislations in some countries and regions, the author classifies the
current legislations into EU and US mode. A comparative and comprehensive anal-
ysis on the two modes makes it clear that, in spite of the differences between them
in terms of legislative techniques, philosophical ground, political stand and prefer-
ence of value, the two modes are similar in that they are both under the great influ-
ence of the personality right theory, hence their attitude and stands towards the
commercial value of personal information are alike, both denying individuals prop-
erty rights in their personal information, which results in the seizure of the market
value of personal information by the businesses rather than by the individuals. In a
nutshell, the current legislative situation is the main reason why it is now so diffi-
cult to keep personal information abuse in check.

Chapter IV “The Theoretical Obstacles to Property — Right Protection” falls
into five sections: “The Personality-Rights Argument and its Analysis” |, “The



Free-Speech Argument and Its Appraisal”, “The Reconsideration of the Viewpoint
of Public Products” and*The View of Tort and its Analysis”. In Section One, after
a summary of the theory of personality rights, by logical analysis and reduction to
absurdity , the author proves that the opinion that personality — right object, namely
personality characterization, is innate and inseparable with the subject is a false
proposition and the conclusion thereby that recognition of personal information
property rights will damage personality dignity is not tenable. In fact, an analysis
on the personal right theory and the relationship between personal rights and prop-
erty rights suggests that the recognition of the property rights in personal informa-
tion will protect and defend the personal dignity rather than jeopardize it.

In the next section, based on the study of the application scope and limita-
tions of free speech and the argument that the property rights in personal informa-
tion can only exist in the commercial use of personal information, the author con-
cludes that the recognition of property rights in information personal will not hinder
free speech.

In the third section, after an examination of the definitions of the nature of in-
formation in the three information economic theories and a survey of the current le-
gal protection of intellectual products and commercial confidence, the author con-
cludes that the opinion that information is public product is a false proposition and
the notion that personal information is not eligible for property — right protection
does not hold water. Finally the auther proposes that the businesses’ exploitation
of the commercial value of personal information is competitive and thus property
right protection should be given to personal information in order to keep a market
balance between supply and demand.

In Section Four, the author argues that the limitation of tort law — incapability
to provide a specific, clear, consistent and reliable protective mechanism is not
good for the healthy development of information industry, including personal infor-
mation, whereas property — right approach will, from the perspective of institution-
al economics, furnish a more efficient and feasible option for personal information
protection.

In Chapter V, first the auther argues the necessity for protecting personal in
formation by property rights from several perspectives. For one thing, law is sup-
posed to protect justice and the disadvantaged groups; for another, legal system re-

quires unity of logic and value; finally, the infringement on personality and per-
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sonal information abuse is getting increasingly serious and challenging in the infor-
mation age.

Then the author presents the philosophical, ecomomical and legal grounds for
protecting property rights in personal information. Although the Lockean theory of
property rights has been used invariably for defending the protection of labor out-
comes, from his idea that everyone enjoys ownership of himself, the author infers
that everyone should enjoy the property rights to the account of his person—the
commercial value of his personal information. Also, according to Locke, property
rights are generated through labor on objects and resources in their natural state ,
thus we can reason that any “labor” on others’ property without their consent can-
not lead to ownership of the property rights. If we apply this conclusion to today’ s
common practice of colleting, processing and trading of personal information with-
out the consent,we can easily see that it is not right to regard personal information
as the property of the businesses; rather, only the individual is entitled to the com-
mercial value of his/her personal information.

Hegel’ s theory about property, personality and their relationship with freedom
is instructive. First of all, his distinction between the subject and the object and
between the exterior and the interior clears the theoretical obstacles to the estab-
lishment of the concept of property rights in personal information. Second , his idea
that property is a freedom which represents the subject’ s free will provides ground
for individuals’ property rights to the commercial value of their personal informa-
tion. Finally his dynamic rule of property rights provides theoretical support for the
realization of property rights in personal information.

When it comes to Pound’ s sociology, the author thinks his opinion that per-
sonal, social and public interests should be kept in balance also provides theoreti-
cal grounds for the establishment of the system of property rights in personal infor-
mation. Moreover, his understanding of material interests allows space for recogni-
tion of property rights in personal information. Also, his utilitarianism is of signifi-
cance to personal information. On the one hand, allocation of information-property
rights to individuals conforms with the end of maximizing social interests; on the
other hand, the rational allocation and use of personal information — a rare re-
source, and recognition of property rights in personal information, will ensure its
transfer to the hands of those who are likely to bring him the greatest profit, thus

disputes will be avoided and social welfare will be promoted to the utmost. Eco-



