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Abstract

Sate Sovereignty had been the theoretical, legislative and judicial
basis Qf Private International Law in modern times. However, criticism of
private international law theories with this basis have been popular in the
academic circles of the West since the middle of last century. Through a
historical survey of Private International Law, this dissertation attempts to
classify the historical development into four periods, namely the Classical
Period (From Ius Gentium of Early Medieval Italy to the Statutists’ Theory
of Medieval Italy) . Statutists Period ( From the Statutists’® Theory of
Medieval Italy to the Middle of the 19th Century) ,Modern Period ( From
the Middle of the 19th Century to the Middle of the 20th Century) and the
Postmodern Period ( From the middle of the 20th century to the present).
Through a comparative analysis of the different features of the different
periods, several features of transition are conveyed, especially of the
postmodern transition of Private International Law. The result shows that
state sovereignty has not been the cause of the disorder and ecrisis of the
subject as some western scholars have insisted. On the contrary, sate
sovereignty is still the solid but not sound foundation of Private
International Law that cannot be cast off or substituted. Furthermore, the

concept of Sate Sovereignty should be reconstructed and strengthened in
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the theories, legislature and judicature of Private International Law instead
of being cast off so as to meet the demands of the development of
contemporary Private International Law.

This dissertation attempts to study three related issues. The first is the
main features of the postmodern transition of Private International Law
since the Modern Times. The second is the internal motives of this
transition. And the third is how to reconstruct the concept of sate
sovereignty so as to meet the needs of the development of contemporary
private international law.

This dissertation is divided into five chapters. The concepts of state
sovereignty and private international law as well as their interrelationship
are conveyed in the first chapter. Three patterns of transition of private
international law are analysized in the final part of the first chapter. In the
following four chapters, four pairs of seemingly contradictory but in fact
harmonious tendencies are analyzed so as to find the nature of their
contradictions and their agreements. The result is that state sovereignty is
both the cause and the cure of them. So there remains one important task
namely, how to reconstruct the concept of state sovereignty theoretically.

Chapter One discusses the general relationship of sate sovereignty and
private international law and put forward the idea that sate sovereignty is
one of the inner motives of the development of private international law and
that it is interrelated with other inner motives. There are two sub-chapters
or parts in this chapter. The general relationship of private international
law is briefly discussed in this part, and the three important transitions in
the history of private international law are also briefly introduced. The
evolution and nature of sate sovereignty is analyzed in part one, and
concludes that sate sovereignty has never been an absolute power and in

fact it is limited and closely connected with rights and autonomy. Private
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International Law is also defined in this part and concludes that it is the
collection of all the norms of conflict of laws, substantive rules and
procedural rules which aims at solving the problem of conflict of laws in
private disputes. The nature of the conflict of laws in private disputes is
also discussed. In this way, private international law is defined in respects
of its function, its norms, its object, its aims and its values so as to show
the fundamental position of state sovereignty in this subject. The three
important transitions in the history of private international law are also
analyzed in this part. The first transition is from is gentian to the strategists
theory. It is not only the localization of the regulating methods of conflict of
laws, but also the strengthening of the power in regulating civil disputes.
In the second transition, namely from the statutists theories to the theory of
Savigny and Story in Europe and America respectively, private
international law both in Europe and America developed to a power-
oriented direction while leaving aside the rights of citizens and social
autonomy. And this is the why the so called revolutions of private
international law happed simultaneously in the two wide apart continents
and so led to the third transition, namely the postmodern transition of
private international law.

Chapter two studies the develoi)ment of unilateralism and
multilateralism in private international law. These two methods or
inclination in solving conflict of laws had their ancient origins.
Multilateralism was favored in modern times and unilateralism revived
during the third transition after the middles of 20" century. The former
embodies the idea of the equality of sovereignty and interdependence of
states, while the latter disregards the equality of sovereignty and stresses
the independence of sates. In spite of its parochialism and ingressiveness,

unilateralism is also a choice for solving conflict of laws, since economic
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and legal environment sometimes need this intervention of sate power. So
the two methods have to be both utilized in order to safeguard the benefits
of either the citizens or the states.

Chapter  three = studies formalism and substativism in private
international law and their interrelationship as well as their relationship
with sate sovereignty. New concept of sate sovereignty has to be formulated
so as to harmonize the two necessary but often contradictory methods in
regulating private disputes. Part one discusses formalism which was once
an overwhelming method in Modern times and concludes that though it is
power-oriented it has been the heart of rule of law, especially in countries
with a written law tradition. So formalism has to be revised with the help of
substantivism. This trend of harmonization is also the demands of the
development of contemporary private international law. Part two
systematically analyzes subtantivism and its nature, and concludes that it
is a right-oriented method which is very effective in realizing material
justice in individual cases, but at the same time it has its own faults and
can even damage the achievements of modern rule of law. So in order to
revise the faults of substantivism it is also urgent to formulate a new
concept of sate sovereignty so as to include the idea of right and autonomy
into it. Part three aims at proving that state sovereignty can be very useful
in balancing the two contradictory values of certainty and justice in law by
using the example of the related stipulations in German Private
International Law.

Chapter four studies the development of nationalism and
internationalism in private international law, reveals the tendency of their
coexistence in postmodern times and demonstrates the role of sate
sovereignty in the choice and revision of the two. Part one introduces the

historical development of the two ideas and their opposing sight of private
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international law. And then this part also introduces the rise and grow of
the comparative school of private international law since the middle of last
century and this also symbolizes the challenge of rights-based thought of
private international law to the power-oriented concept of state sovereignty.
Part two discusses the position of modern merchant law and its relation with
private international law in order to reveal the reason why modern merchant
law is in a neglected situation in private international law and how can it
be revised through the reconstruction of the concept of sate sovereignty.
Part three compares the seeming different routes of harmonization of private
international law in North America and Europe and concludes that the two
are mutually beneficial if a new concept of state sovereignty can be
formulated.

Chapter five distinguishes the two inclinations in viewing private
international law, namely normativism and positivism, and further explores
the usefulness and shortcomings of the two. Part two uses the the ideal of

"equality as a value while conducting a normative and positive analysis of
conflict of law norms in private international law and concludes that
adhering solely to one inclination would be dangerous. Part two uses the
ideal of order as a value of law while conducting a normative and positive
analysis of the development of the rules and systems in the area of
recognition and enforcement of foreign judgments and concludes that a new
concept of state sovereignty may avoid the two extremes of both
normativism and positivism.

To sum up, the postmodern transition of private international law is
the harmony of unilateralism with multilateralism, the harmony of
formalism with substantivism, the harmony of nationalism with universalism
and the harmony of positivism with normativism. Formalism, nationalism,

multilaterlism and positivism in the private international law of Modem
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Times are surely based on a power-oriented concept of satesovereignty ,
however, unilateralism, substantivism, nationalism and normativism in the
postmodern transition of private international law do not necessarily
symbolize the outdatedness and use futility of state sovereignty in private
international law. On the contrary, a new concept of state sovereignty
assimilated from the concept of right and autonomy is urgently needed to

meet the demands of the postmodern transition of private international law.

- Key Words:Private International Law, Postmodern, Sovereignty,
Power, Right, Autonomy, Value
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