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Preface

Mark Furse, BA, LLM, MSc, PhD Professor

of Competition Law and Policy, University of Glasgow

It is with great pleasure that I write the preface to this important
work , undertaken by Dr Li Junfeng. Having been involved in competi-
tion law for 25 years, and having been entranced by China for 35
years, | am delighted that there are academics, lawyers and policy
makers in China who are engaging with the subject of competition law.

I do not take the view that legal or trade imperialism should see
sovereign jurisdictions being pressured into adopting laws that are inap-
propriate for their cultures and needs. This is as true in respect of leg-
islation in the commercial sphere as it is of legislation dealing with so-
cial issues. It is true however that the Chinese Anti — Monopoly Law,
which will take effect in the Summer of 2008, has been influenced by
studies of other competition laws, and of European Community compe-
tition law in particular. Lessons relating to the application of competi-
tion law in the United States (whose practice has influenced in part the
development of the law in the EC) and in the EC should be of interest

to those in China involved in formulating legal policy in relation to com-



2 | RAMKARATIE

petition law, applying the competition law, or those involved in stud-
ying and teaching competition law.

It is trite, but correct, to point out that the substance of a law and
the procedures relating to the implementation of that law are inextrica-
bly linked. A competition law with good substance but with ineffective
procedures atitached to its implementation will be as damaged as a law
whose very substance is bad. I procedures are ineffective or ineffectual
then it is likely that even a law with good substance will be disregar-
ded, and risks being brought into disrepute. The drafting and enact-
ment of the Anti — Monopoly Law in China has been a long process, but
having come to fruition it is clear that there is a genuine intent on the
part of the policy — makers to operate an effective competition law re-
gime , although I am sure it will take some time for this new law and for
those involved in its implementation, to ‘find their feet’ .

One of the key challenges the EC has faced is that of developing
effective private rights in relation to competition law, and in this re-
spect much attention has been paid to the US system, in which private
plaintiffs are given a very strong role in enforcing and developing the
application of competition law. That the EC continues‘to this day to de-
bate the role of private rights, and to seek ways of better allowing for
their enforcement, reflects the fact that the area dealt with in this book

by Dr Li Junfeng is not at all an easy one.
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Many commentators of competition law will point out that some
90% of cases brought in the US under antitrust law are private cases,
but this ignores the fact that a great many of these cases are very quick-
ly dismissed by the courts as showing no reasonable grounds for suc-
cess. The position in the EC is complicated by the nature of the rela-
tionship between EC law, which sets out the substance of the competi-
tion law, and the 27 national legal systems, which differ, within which
private rights are enforced. The EC is attempting at present to clarify
this relationship, and to improve the position of private claimants and
in recent years there has been much discussion of this issue.

At the outset of the EC competition law system the emphasis was
very much on public enforcement. This allowed a clear policy to e-
merge from the centre, and for expertise to be created in an enforcing
and policy — making body. It was clear however from very early cases
that the law was intended to confer private rights, but that judges strug-
gled with the issues involved as this was not an area in which they had
expertise, and that plaintiffs were reluctant to bring cases where there
was an uncertain prospect of suct;ess. As time moved on however it be-
came clear that there were significant advantages in encouraging private
enforcement. The Commission is now exploring ways of increasing pri-
vate enforcement, in the belief that it is both effective and efficient.

In the UK matters have proceeded, after a hesitant start, some-
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what more swiftly. In 2002 the UK introduced a right to bring an action
in the relevant national court for damages where the public authorities,
whether they be the UK or EC public authority, have made a finding of
an infringement and an appeal has either been unsuccessful or not made
within the time limit. In these *follow on’ actions the plaintiff has to
prove only that they were a victim of the unlawful activity, and that
they suffered a quantifiable loss. This removes from plaintiffs the bur-
den of proving the existence of a breach of the law - and competition
law breaches are notoriously difficult to prove - and means that they
need only satisfy the court as to their harm. This measure appears to
have been successful and a number of cases have already been settled
prior to a court hearing. The UK, along with most EC states, does not
generally award punitive damages, but it can be argued that the availa-
bility of these would be an even more effective sanction. This is an is-
sue Li Junfeng addresses in this book.

While I am convinced of the benefit of private enforcement of com-
petition law, both to the plaintiffs and to the public authority which has
its workload reduced as a result, there are many difficulties. These
may range from the cultural, to substantive, to procedural, and these
are matters that are well dealt with in this book. It is necessary in order
to encourage private rights that there be a clear body of legal rules,

which can be understood and applied by judges. It may be some time
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before this can be confidently said of the Anti — Monopoly Law in Chi-
na.

It is important, if competition law is to develop in China, that
these issues be discussed in a clear and rigorous fashion, and it is the
greatest strength of this book that it lays the foundations for such a dis-
cussion. Next time I teach the subject in a Chinese university | look

forward to recommending this book to my students.

Mark Furse

April 21, 2008



PrEfACE ++--vnnseeeenssrnreeremtomasmoeeesssmmmiemmmnrmnnaaseesanes (1)
B B ceeeereeresseseenee (1)
B FAATHEEERMEL -oeeoreerreerreeen s (4)
B BALAEEAETE (4)
BV BAZAEEGEREE (15)
BN RATREEGFEAR e (48)
B FAATHERZBEIEEERL ovooorreererneeemnenans (74)
F—F BAZEREFHEAREEFX - (74)
BN MAZEREBHEGEBESHED - (81)
F=F RALZAREHEAFEFLSHNYG e (110)
Fuy RAZAREHZONEFESL
bR 7 % - ST SOOI (123)
= FAARZBERIR rererrrerrmmraeeernnaeenn (138)
B RAREBIFRGRERE e (138)
BN EBEATARTHR e (158)
B BEBAREE e (175)
Bva¥ BB TEEAARER e (190)
HPE FAARZEUEE coooorrermereerreenaen e (207)
F—F RAREHBEEOELLEH e (207)



Fo¥ FTERAREMERERESFHE o (220
F=% REEAENERENELIHE o (234)
FEE hERLZHENFALTIEEE oo (251)
F—Y EWAFTHOHAELLET o (252)
FoF RARETEREBEGLEE (260)
FEF RAFZETERLEEGTHE e (279)
BFESTHR --o-cvrerrre ettt raee s (293)



dm
e

“HRREENMRETEARL, AT HERAT
—5 70

o EAE AR IR ) B bR A R, — el ALY
PEubsh By BRI I, OB MO H P ERr i s
NBEHERCEVBER 2 R, RN ERSGREE K
AL, RGN A0 IREA LRk, %
Br LB RE TS AEHESIREEARNFRZLSPEKEN
AR LA SR S SCBRAG LS 15 th . BRE L BT A Ik AL
S P SOSS HERLTEARAS Rl BR BE b AP A SERERRAR LR G aE T, BE
EANFFEEUIS AR, B AR 'R &
MEALZFAFEERKTE, —A2 “RIKRE", A2

® (FHT#E) (Fok), $29%, £110 %,

@ #eit, M1979 £52004 56 A, LEAXRARTLEL AT AL AR
EE A EEIDB A, AAAAFMORT 138 4, AAEREI04; RERALT
970 SHATHER:; AIEBARFTAXRLETELHNT T LAy hki; Ri
BT HT T80 5 HALEHPRETEH, L F: (AhEtRAELZRE

www. people. com. cn/GB/14576/14957/2779900. html, % 3%4.it, # F B & 3 2l k47
B ERECAHES TeRtt, REZBHEM3E: hp: //www. law — lib. com/ (77 B
. 2007 £3 R16 8), )

@ xN&H., FEELG: (EEFHME), PEICEKF SR 199 Fi&,
%240 H,



2 | RENEHRALE

AT S, BIFCE NN, TR P St 8 58 A 1
FEH , HEREESULRTREN .. BHE S KB
W, FTECREE AR RO . ST BRI T . ML A %O

BHESIME R M BA EIIRRAE AT S P R, A
RRABERISTRRA IR, 2 i AL A Al R 1 T PR A
pSR=RiN B S by S PN R f e R R e 9N ES) K )
AN AR, BRAR—FRESINIT N Bk, WR
B S ) EARRRAE R S i AR 7 2K SR 1 h S
1T R R B — R F O S R R A R e AT —— I
MR, RIFERABESARR, Ao Eik®ELRN
“SCHERERRLE AR o

RS BT R, SEHEE T RA O 2 BRI R A
%, Hop, AEERBREAERA, ITETBIAEIEBRA S
Pl CFchige “A3LH”), REENEAREA ERLISMY B
AHEE CPFXER “FA7) o 5LHBBNAR AR, &%
FRSHET LA S A S SRR SE i . TR B TR 2 WSS IR B T Y
“TRERSCHE”, EWETIEIR CAMEHT, X “RALH” 4
EEMEAR K. A, 8 “ZBH" B “BALRE”, X FEE
EHRBESUEEMARIE? S ERBENE, “RAALE” 26
A FHIFR R B R R T4 B MU E K 1 S22 KT

@ LWREIEG. GRS EERLEAE), RFRXF HRIE2007 S5, $T7-8 A,
@ EHL: (R FaALMABAHN), & (EFRIE) 2006 £F 6 4,



WAL NS EHLH o

¥ 3|3
LR BAE RN RS A R N7 B E ARk 22T
B EAH B AR SER R b B SR RE? R iX s KR R S
PIRABIER I FRE R, BABH GRS T,
{ERPIRAE SOEF, APBE—FHE T HALHEILRRE
W, JFANSERRIE SN EEIE ZERE I A B X A A S 5 4 1) A LA
Bk
FANSEHEXT T BRI & A A8, il A BETESU FAA
it S AR WT L A TR, R D AT BE R AR B, T A LA
Ak 2 Fz 2B A N SEREALIRI A (B ph 2%, 3k e 50 SFUEL A i HE 1 [ R
W —HPT RN
58 = RERNZE DU SR AR O A 2 A0 B0 SR Lo LR BE B 9 1
JEIT, BSERANEHERZERIEN R T A —REBRAFRS
PANBBAE TENIRRE 0T X BERA 1258 F LR B s
B, XRE. BRI EZORM X MO T T R RS
B, KBRS R 2R i) — IR R 28

FHEERATEE N AR A, Xt b E R 2B WA R A S
DL BRI BB tH A58 . ARBIAR, H T RGEEE “

FERERF LR EAE” VB, T IR o B S 2 0 v BRAT 0 R 09 SE R AL
TR, BATEME SR ERMFN, WEASTREENE



14 | RAEM R RALR
%_‘iﬁ
=1

N 9T 1 i L

A SRS E LA SN S ZE T Tk IR, MER L, X
T SE R I 16 SRR B R SUB O AR B, th TR E R
TRAESCRR X FA N S HE L R B BG4 O IR S IR A 2 B 5E, BT
A SR AT Jo BRAE S 2B 0T 1 I A N S R A B, T AN R —
R X AR IR BRI RA A SR R, SR ME LA FE o) BRAR FA A SCHE R
fH2X T R BWIE LR A R E B, MELIBRZIE R Mo
FANSLHEAE 2 2204 P IR BR A, R T3 P R
W B MM AR SR . Pk, AH kAR A St
—ERMMIATIA, AR DT R OB E R,

F—F BHBAXEEENERE
—. REFEFERETH “HEeEXE”
STl AN &K “EBRNRBALEO Z

@ “RAZHERE REBEAM, T “FEGRALER” RBFEAE, REL
FRAFXAR, 2R, Bk, AFLHE, RE b X G434 AT
4 '



