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Abstract

Self-regulation is the core function as well as the essential attribute of stock ex-
changes. Emerging Chinese capital market is in a time of reform and transition, dur-
ing which to change the sole administrative regulation mode under absolute leading by
government and to cultivate and perform self-regulation function have become one of
the fundamental orientations in reform and transition. There is a consensus among
different parties in the market on the said viewpoint. However, most of the subjects
(‘especially jurisprudence) neither pay necessary attention nor devote due enthusiasm
to the self-regulation of stock exchange, of which the relative research is lagging far
behind. In the light of this, this book is trying to take the development process of
mature overseas market as a reference while having its concern about and response to
Chinese domestic issues as its foothold. The author conducted an in-depth research
from a legal standpoint on the theoretic and practical problems arising in the forma-
tion, development and evolvement of self-regulation of stock exchanges.

Theoretic study on self-regulation of stock exchanges could be done in various
aspects and with distinct breakthrough points. This book, which involves subject at-
tributes of self-regulators, basic principles behind self-regulation, conflicts of interest
in self-regulation, the influence that self-regulation suffered in market competition,
judicial intervention of self-regulation and Chinese indigenous problems in self-regula-
tion, chooses several important theoretical propositions and puzzles in practice that
are closely related to self-regulation of stock exchanges as its object of study. Each of
the problems that this book deals with is independent but meanwhile revolves around
self-regulation of stock exchanges, therefore, they are correlative with each other. By
putting all these independent and correlative issues together, a comprehensive and

three-dimensional juristic picture of self-regulation of stock exchanges will be
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sketched.

Chapter 1; “On Subjects: The Economic Attribute and The Juristic Form of
Stock Exchanges.” A major thrust of this chapter is to discuss the market function
and corporate atiribute of the stock exchanges, which act as the subject of self-regula-
tion. Stock exchanges are self-regulation organizations as well as business organiza-
tions. Their dual identities present opposition and unification at the same time. Based
on the theory of knowledge, revealing stock exchanges as business organizations at the
beginning of argumentation will furnish knowledge and theoretic basis for analyzing
self-regulation of stock exchanges and studying its juristic attributes.

As this book points out, stock exchanges were always considered as markets with
direct function of providing liquidity for stock trade. However, since the 1990s, the

business activities and concept of management have become more and more similar to

those of standard profit-making enterprises, which makes people’s overview of stock
exchanges changing from “market theory” to “enterprise theory”. Employing trade
cost theory, this book analyses firstly the cause of production of stock exchanges and
comes up with a conclusion that the existence and control of trade cost is the ultimate
reason of the existence of stock exchanges. Later, this book applies the business or-
ganization theory to analyze the products, customers and business purpose of stock
exchanges as enterprises. For the facility of succeeding research, this book also
makes a brief analysis on fundamental juristic characters of membership and corpora-
tion stock exchanges, which are two different frameworks of stock exchanges.

Chapter 2: “On Noumenon: Multi-Perspective of Self-Regulation of Stock Ex-
changes. ” This chapter emphasizes on basic issues which are related with self-regula-
tion of stock exchanges and bear theoretic and practical significance. Analysis of such
issues will be carried out from different angles. Discussing these issues, not only fits
in with the needs to well grasp the connotation of self-regulation of stock exchanges,
but also helps with explanation and understanding of other issues discussed below.
The theoretical issues stressed in this chapter mainly cover the following levels:

1. Why does self-regulation come into being spontaneously? This book deems
the underlying force of contract signing among securities traders, taking collective ac-
tion, setting up stock exchanges spontaneously and performing self-regulation to be
self-interested. Later, the author reviews the representative early development of New
York Stock Exchange with the hope to probe into the problem that how self-interest

drive of securities traders contributes to the establishment of stock exchanges and the
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creation of self-regulation.

2. How could self-regulation of exchanges persist? Stock exchange’s system has
experienced profound changes and many twists and turns during its evolvement in the
past few hundred years, nevertheless, self-regulation has existed continuously. One
of the reasons of this lies in the irreplaceable comparative advantage of self-regulation
over administrative supervision. Self-regulation could also be attributed to the heavy
and unsurpassable path dependenth of market or even government upon it, which pre-
existed administrative supervision and has operated over hundreds of years. The sec-
ond reason being a conclusion is to be evidenced by the ambivalent position of legisla-
tors on self-regulation before and after the formulation of 1934 Securities
Exchange Act.

3. Is self-regulation of stock exchanges a right or a power ? An essential stand-
point of this book is that right and power are the twofold nature of self-regulation of
stock exchanges, and these exchanges are therefore mixtures of right and power. By
means of nomological views, this part analyzes firstly the “right” nature of self-regu-
lation of stock exchanges and considers self-regulation to be a right of a company ,
which is an aggregation and extension of self-government rights of subjects like securi-
ties traders. This book stresses that in relation to state power and administrative su-
pervision, self-regulation is an inherent and fundamental right of stock exchanges that
act as a market subject; also, it’s a measure that judges whether a stock exchange
has an independent legal personality and legal status. Subsequently, the author ana-
lyzes the “power” nature of self-regulation of stock exchanges, which is relative to
the market participants including member firms and listed companies. Since stock ex-
changes are able to exercise supervision, management and inflict punishment over
said subjects, their self-regulation has compelling force. In light of this, the author
further analyzes the source of such self-regulation authority and explains that this au-
thority is a mixture of public power and private power.

4. What's the nature of legal relations created in self-regulation of stock exchan-
ges? By employing underlying principles of jurisprudence, the author makes a thor-
ough explanation and analysis of the subjects, contents and types of legal relations in
self-regulation. According to the author, the delimitation of legal attributes of self-
regulation should be based on concrete analysis and be treated differently in dissimilar
cases. When stock exchanges admit corporations to be listed and absorb securities

traders as their members, corporations and securities traders act voluntarily and they
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are equal to the exchanges. The legal relationship that came into being in this process
is civil legal relation in general. However, when stock exchanges exercise their self-
regulation power and punish the listed corporations or member firms in accordance
with listing agreements, articles of members as well as delegation of legislative, the
legal relationship created does not simply fall under civil legal relation or administra-
tive legal relation. In face of various theoretic controversies and puzzles in practice,
the author ponders on them and tries to apply special power relationship of continental
legal system to explaining these issues.

5. Are stock exchanges private legal persons or public legal persons? This book
points out that the dual classification of public and private legal persons are no longer
applicable to such a special market organization as stock exchanges. The author be-
lieves that when a stock exchange projects itself as a business organization, it has the
attribute of private legal person. The acts of signing listing agreement with corpora-
tions and market participation agreement with securities traders are generally governed
by private laws. When a stock exchange appears as a self-regulator (especially a stat-
utory self-regulator) , it assumes the legal responsibility of ensuring market impartiali-
ty, orderliness, transparency, rights and interests of investors. In this situation, the
stock exchange acts obviously the role of a public organization and thus manifest the
characteristics of a public legal person. Consequently, stock exchanges combine com-
mercial interests and public interests and possess dual attributes of public and private
legal persons.

Chapter 3; “On Interests: Conflict and Balancing of Interests in Self-regulation
of Stock exchanges. ” This chapter focuses on the conflict and balancing of interests
engendered by design and functioning of self-regulation system of stock exchanges.
Having analyzed different interests demands of various subjects in the market, this
chapter emphasizes the conflicts of interests of these subjects and indicates that an
important mission of self-regulation of stock exchanges lies in the mediation of such
conflicts, especially the conflicts of interest between strong member firms, listing cor-
porations and weak investors.

However, when performing the function of self-regulation and mediating conflicts
of interest among different market subjects, stock exchanges find the self-regulation
itself immersed in the structural and intrinsic conflicts of interests. Such conflicts find

different expressions in different kind of stock exchanges: in membership stock ex-

changes, they are marked as conflicts between member firms’ interests standard and



