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Abstract 5

Abstract

In pace with the internationalization of domestic securities markets,
an integral global securities market gradually comes to its being, marking
the most striking feature of modern international finance development.
Accordingly, basic legal structure in this field has also been keeping on
changing and adjusting. Against the backdrop of deregulation movement,
however, the legal framework for the cross-border securities transactions
lags far behind the practices. Thus still play an important role of conflict-
of-law rules. This thesis, from private international law perspective,
focuses on lex causae issues of shares and bonds sales, and attempts to
establish a conflict-of-law framework for cross-border ‘securities
transactions.

The whole dissertation contains five chapters, roughly 250, 000
words.

Chapter one serves as an introduction, aiming at defining the
general conflict-of-law framework for cross-border securities transactions.
Application and restraint of the proper law of securities transactions are
two major concerns. Beginning with a brief explanation of the necessity
of choice-of-law rules in solving cross-border securities transactions
disputes, the author maintains that party autonomy, best satisfying
domestic governmental interests, is the basis determining the governing
law of cross-border securities transactions. This common ground,
however, only has limited application. Different types of securities varies
in nature, so are their lex causae. With this regard, the author chooses

shares and bonds as the specimen for further detailed analysis.
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Meanwhile, owing to different connection factors the process of securities

.transactions boils down to several aspects, .such as the securities sale
contract, respective exchange on which securities transactions occurs,
and the transfer of securities titles. A single lex causae deﬁniteiy cannot
govern all the aspects of a securities transaction. Thus dépecage should
apply. Based on this starting point and subsequent analysis, chapter one
concludes that the dominant role of proper law theory, as it is the most
supported theory in contract conflicts law, also applies to securities
transactions, i. e. parties are free to choose the applicable law, and in
absence of choice, the principle of the most significant connection should
designate the lex causae. Limits of proper law of securities transactions,
like limitation of the choice, mandatory rules, and ordre public are also
elaborated. Besides, the author sketches a concise conflicts law rule of
on-exchange and off-exchange transactions, transaction between
exchange members or between investors and exchange members, direct
off-exchange transactions, and investment suggestions.

Chapter two deals with the governing law of shares transfer. A sale
of stocks, certificates representing shares, in nature is transfer of
corporations’ shares. Therefore, this chapter firstly expounds share
concept, elucidates two facets of its legal nature, especially when shares
are traded as a negotiable securities, then carefully examines the
doctrinal foundation as well as weakness of traditional lex situs, and
asserts that a redefined lex corporationis rule is an appropriate conflicts
rule solving shares transfer. In essence, share is merely the membership
of corporation, its transfer, however, is a Gestaltungsgegenrecht of
corporation admission. From a conflict-of-law perspective, therefore, lex
corporationis should be the reasonable choice-of-law rule. Formed a
sharp contrast, share in common law has been treated as an intangible,
and accordingly, lex situs rule applies. Thus after examining pros and
cons of applying les situs and a case study of Macmillan, the author

points out in the second section the modern evolution of lex situs towards
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lex corporationis, which provides a common ground drawing up a
uniform conflicts- rule. In the third section of this chapter, the definition:
and scope of lex corporationis is explained, and its finality on the'effects
of transfer of shares is also emphasized. It is naturally a conclusion that
the author develops a mixed conflict-of-law rule, the lex corporationis
with revision of lex situs.

Chapter three focuses on the applicable law of international bond,
which is the most importaht mechanism of financing long-term capital on-
international capital market. Because of greatly diverse issuers of
international bonds and the complicated issuing process, lex causae of
international bond should be determined separately according to its
respective aspects of issue. This chapter clarifies the notion of
international bond, analyzes issuing process of international bonds in
practices, and sheds light on its complex legal relationships. The author
maintains that conflict of laws issues of international bond may be
roughly categorized into contractual and proprietary aspects, including
the applicable law determining the formal and essential validity of
international, the applicable law determining the rights and liabilities as
between the issuer and the holder of the international bond, the
applicable law determining whether a person is a holder or bona fide
holder of the international bond, and the applicable determining how title
of the international bond is to be transferred, whether a holder obtains a
title from a transferor, and whether the transferee obtains title free from
any defects in title of the transferor. The author proposes a proper law
theory of international bond and regards it as the decisive law governing
international bond issue, with limited exceptions relating to negative
pledge clause, defaults and trustee, and prescription. Section three
studies the external constraint of proper law of international bond from
the perspectives of foreign exchange control regulations and consumer
contracts, while section four makes plain relative conflicts rules

regarding ability of issuer of international bond and subsequent illegality.
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Chapter four analyzes the governing law of disposition of securities
in multi-level holding system. This chapter describes general legal
structure of indirect securities holding system, illustrates legal nature of
relevant conflict of laws issues pertaining disposition of securities in
indirect holding system, and makes a comparative study of different
treatment of securities interests in major legal systems. On this basis, the
author asserts that lex situs, which determines lex causae in traditional
direct holding system involving proprietary issues, can hardly solve the
conflict  of laws problem in contemporary indirect securities holding
system. The. greatest evil of applying conventional lex situs theory lies in
that, a “look-through” approach should be adopted to pass through all
levels of intermediaries and trace back to the issuer, securities holder
register, or physical certificate to determine the situs of the securities.
Among many serious flaws, uncertainty is the Achilles’ heel of “look-
through” theory, which will inevitably threaten the entire trading
network of cross-border securities. A new approach,. namely, the place
of relevant intermediary approach (PRIMA) is suggested. International
legislations also proves the right choice, and the fifth section briefly
comments on the 2002 convention of securities disposition by the Hague
Conference of Private International Law.

Chapter five explores legal regime of securities trading via the
internet. Considering the similarities in determining lex causae, the
author centers on the jurisdiction rules of securities online trading. A
comparative study of several states’ current legislations show a clear
government policy that in order to protect domestic investors’ interests
and stability of national securities market, exterritorial online securities
sales are generally subject to domestic jurisdiction and law. This inward
policy, however, seems parochial. It in fact precludes the possibilities of
domestic investors’ voluntary investment choices on other countries’
securities markets, thus seriously confines investors’ investment gains

and also impedes the progress of internationalization and globalization of
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domestic securities markets. In this respect, the author proposes “cyber
contacts theory” as the jurisdictional framework for securities online
trading. The core value of “cyber contact theory” aims to balance and
harmonize contradictory interests between investors and funds raisers,
i.e., the universality of cyber contacts leans to safeguard forum’s
investors and securities market, while the objective awareness of online
acts emphasizes to meet the reasonable expectations of capital raisers.
These two sides interacts and inter-confines, which are under the same
principle of interests balance. Accordingly, a relative well-balanced
jurisdiction rule of online securities trading may be established among

different countries.

Key Words: cross-border securities transactions, applicable law,

share, bond, online trading
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