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Preface

Currently in our country, research in the corporaton directorial
system is an improtant subject, both theoretically and practically,
and it is also a subject with quite difficultieds and urgently needs
of thorough research. Not long ago, in the China-U.K. Forum
meeting, legal experts from United Kingdom and I had a serious
discussion about the corporation directorial system and we agreed to
continue our discussion. The discussion made me realize that the
corporation directorial system not only needs further research in our
country, but also is still remarkably concerned in some developed
countries. It is due to that the position of the corporation directorial
system is pretty important in modern corporation system and the
function of the directorial system determines research value of this
subject. In other words, research in this subject is right aimed at
correctly recognizing and playing the role of the directorial system.
It should be paid more attention to that enterprises in our country
have been making reforms and that current reform achievements
prove that China’s development needs modern corporation system.
Among the corporation system, the corporation administration and
management structure is needed to build up and improve and the
directorial system surely becomes a subject of great importance.

Mr.Huang Laiji devotes himself to research in this subject,
which is careful and courageous choice. Hopefully, he has achieved
positive results, that is the book, On the Composition of the
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Corporation Directorial System. The features of this book are laying
stress on a close connection of theories and practices, connecting the
historical development and actual reality and showing a solid
foundation and present vigor of the directorial system. These
features make this piece of research in the system not only be
aimed at the summation of the practical experience but also be
pushed to the forward position in this field. The horizontal
comparison made in this book is also very helpful method, which
help absorb and use the experience of others for reference and also
help broaden our outlook to examine ourselves closely and boost the
research in depth.

As a diligent researcher, Mr.Huang Laiji devotes himself to
research in the corporation system only a couple of years. The
better research results he has achieved in the field benefit from his
research method, which pays much attention to practices. Mr.
Huang is keen on the investigation and study of the corporation
system, bases his research work upon the plentiful practices in
Shanghai, extensively contact enterprises and get to know a lot of
actual problems. His working in a down-to-earth manner helps
himself improve his research level better and better. Of course, in
the other hand, Mr.Huang also actively absorb the research results
from foreign countries and his research subject in corporation
directorial system conducted in Waseda University of Japan is
beneficial to this book.

I think that, at present, research in corporation legal system
should be encouraged to be more deeply and systematically, paid
more attention to actual situations and aimed at promoting
continuous and healthy development of economy. Some active
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probes should be done in the process of research and it will helpful
to discuss different opinions on the basis of serious research.

This book is a hard-working research result of the author,
with his own ideas and suggestions, and should be regarded as a
piece of contribution .

Bian Yaowu
October 26", 2000, Beijing



=

F_T;'.—E.: .................................................................. —Fﬁgﬁk
%_ﬁ %%#JEB’\JF‘E'—-_JZ’EE .................................... (1)
P SRR IR P G R weeeeee e (1)
gﬁ:“'-ﬁ‘ %ﬁaﬁ%fﬁ’l@ﬂ@?i%ﬂﬁilﬁ ........................... (10)
’;gz—‘-ﬁ‘ HZ:%?%'JTEE’JFEEJ&}E ........................... (16)
SN o E R R T A e (19)
BB BEREGIEEHIRR oeveeeoeorrmsesmmonsssneiioninismnoininane (26)
M I TE N vevseoseresceonnmminssnnietnnonnnsnsinnsaneonas (26)
e 0 5 U] T (29)
%’EE— §$E'hifi ................................................... (34)
BN FEHT LR e ereerreereniontentiiittinnienesdonnaanns (34)
BN BT RS oo oseesn avasensio s betaansnnaincvnenanssie (48)
BT ARG ceeeersereentennnistatnsiainniiiastiseearansas (49)
HIY R FE IR EE G TR e ceereerrereenrenceaneinncs (52)
BB PRGN TIGETR o oeoerrrasssesscnpormnsnrsssnmmssncesas (62)
Bt REESABIERAIER S reessesssocctsrocnssrinnse (62)
R IS MDA Do 13| RSO s (66)
gﬁz—‘-ﬁ iﬁ:@i$5ﬁ}§]}§§<n/‘j%7§ ........................... (70)
HEFE BEEECRUF cereererreeesernessicscrensansasninsansosccnssanss (76)
ﬁg__."-ﬁ,‘ %g“mi‘;u”ﬁgﬁ,ﬁi ....................................... (76)
- Tt I = 0 3l 0 7 1 R TP RPN (80)
%E‘%‘ i%ﬂ*ﬂﬂ"]&i% .......................................... (87)



U B ERAL BTG eveeeeseerereneesessssssnnenicaiainnns (91)

AT BERRNE (DXL ooevereereresresinnnns (96)
WA R EHITEE R EE L oeereereesresssssnnnnnnnanns (96)
A RSB coeeeerrenmeerrreenttineiiii. (103)
BT FEREEFFEZ NG IEIR e (109)

FLE FEIRNE(2) MGG (115)
A U EER G RIE rereerrerreressrasissinsinens (115)
- Sl R B VI )1 £~ ST P PP (119)
AT NGB EEARAE coeeerrrerreerearariciini. (126)
PN B NS GED L EHIIER coeeeereerrerrenennnnnn (131)

FNE EEBRLE (D BTN Frereveeereeens (134)
B BRI U T MR B e (134)
AT AR IR AL LG PEE ceeerereereeereeentiininaianinnn (136)
I BRI LT XGFRIHEHEIR woeveeeresenesseenss (142)
BT SRR E BRI IR e (144)

EAE EEBENES Q) HIEHRHEZS LS (148)
T FEMR RIS & L RE R - (148)
B IR FIZE IS G HITERE ereeeecereenrenensncianat (152)
EEH HRFIZZG IS ooererrrrernrrnnnnnn. (157)
PR  THESEN eeeeeeeeseoremremmessisinerisesisiinanas (164)

HAEE FIEIERYRD -oeeeeeeereereerenenee et (171)
BT HASHIBURIHLE] ceoceererereererecnrnsaneiiniciai. (171)
A hEREIILE] coeeeeeeeeerrernnennnnnnnin, (194)
BETA LRSI eeveeeeessessnnnneieiiiniie s (204)

S B FPEEERYRIR coeeeererere s (210)
B TR «ooeeereerenee e, (210)
BT ARPGARIY coeveeeeerereesesinieninii (215)
BT FMEARF ceeeeereeereresiriiiiiiiiiiiiineeee (220)

so T



H
+HBEBEREH+

"

B

"’
i FH+TBEBLT R A ERS

o

TEF BEEFE(D)—— TR E e ereerennenns (223)
— AT BRI e (223)
T BRI (227)
ST B R R (230)
U I o/ 5 5 ERE LR L e L e P P PP PP PP PP PP PP PPPPPRPPRPPPD (232)
FAT TR FIE ST eeererenrerereneensaniniitiiiiiaiieiininan, (233)
FNHT  FAENY T rovsosssesasssssssasarsvonsssansrssassossanconee (235)
=B EEHREQ— HESHHRE e (238)
— A N S T AT et (238)
W SRR B R LE e e oeeresenonsiverennanas (243)
S B PYTEE e eeeeeeereeesesssisnesininietnnnianns (248)
PUF5 BT coeoereereoresonesmrnmoscrnnensanannnenne (249)
Y BAEEIT R Y FIETR e eeeeeeosserennoassarannnnnns (252)
mE= FTEEEAIMAES o vev e (253)
— A MRZRMER ceeeeereer e (253)
THF BB ccerersnssassanesaisanaassnnnnasasassnsansanss (262)
SN SRR YB BRI T eeeeereseneenes (270)
FHE EEAEME e (278)
—F7 EEIBREAIRIZE e (278)
TN BRI EL teeeeaeeneetententteteenenraenas (281)
= R (283)
..................................................................... (288)



CONTENTS

Preface -e+eeressteseeresnsrrrotusasestnsnaneraeanastatsaseace Bian Yaowu
Chapter 1 Sources of the Board System ........................... (1)
Section 1 The Sources of the Board System in UK -:--e-: (1)
Section 2 The Sources of the Board System in USA -«:-- (10)
Section 3 The Sources of the Board System in Japan ------ (16)
Section 4 The Sources of the Board System in PR China-- (19)
Chapter 2 Formation of the Borad System::::«-esseeseeseeseeses (26)
Secﬁon 1 Defmltlon Of Dn-ecmr ................................. (26)
Section 2 Formation of the Board System:«-s«esseceeeecescess (29)
Chapter 3 Election of the Board -eeee-sesseeesesssesesasenaaenes (34)
Section 1 Qualification S e A A A ST i g (34)
Section 2 Electorial Procedure s+esescssessessesceancenccnaneas (48)
Section 3 Tenure of Office eeseeeeerceceeseecrerieanaecnnenn. (49)
Section 4 Deviation and Correction in Board Election ------ (52)
Chapter 4 Relation Between Directors and Company-----------" (62)
Section 1 Significance of Research ««««s-=+sssssseseessseecceenes (62)
Section 2 DOCHINE ++=s+oseesseereseesasasstiantacsccaecscnnaneee (66)
Section 3 Status Quo in PR Chinge-s-essssessssesessseasasannns (70)
Chapter 5 "Rights" Of DIrectors ceeeeeeeeeeeeseesseecccaseccanees (76)
Section 1  Definitione««=+s+ssseessesseaserescasseccecienanacananas (76)
Section 2 SHUCHUE ++eeesssersrernsserrassnamaeeerssnenaearnnaanns (80)
Section 3 Consequence of Ultra Vires by Directors ««+-+--+- (87)
Section 4 Provention on Ultra Vires by Directors:«««««=««:+ (91)



Chapter 6 Positive Obligations of Directors(1)—A Duty of

Care and SKill oo rsssshsssainsssmsapinacsioninirssssnssssnssses (96)
Section 1 Orlgln and Its Imphcatlon ........................... (96)
Section 2 Contents secececccsecsscctacccnccncccccccascecsaccnaes (103)
Section 3 Thoughts on Improving Its Legislation in
Chinf: =<cseséasssssssmnnssosasidditassadnassssssdstiasatasniise (109)
Chapter 7 Positive Obligations of Directors(2)—Duty of
Loyalty and Good Faith -+=+++ssesseeeessniieniiiininiiniiinienn. (115)
Section’ ‘1 Sources - (Ldedis. S0 A0 I JETHIOR S S B (115)
Section 2 Contents srececsecrectcrctittctiiiiitiiiierteiianaaa. (119)
Section 3 Criterion for the Examination «««ssseeeseeeesseenes (126)
Section 4 Difference Between (1) and (2)-eeceesceeereccees (131)
Chapter 8 Negative Obligations (1)—Non-Competitive-
Duty ............................................................... (134)
Section 1 Concept, Origination and Its Nature -«--e-+eeeee- (134)
Section 2 Contentgecesceseseccssessestcacansaseccccccsacscscccnnes (1 36)
Section 3 Legal Effect Against the Duty eececcereeseecenee (142)
Section 4 Probe into Improving Its Legislation in PR
Ching e¥iddieh o ss diaa il REIA LR S SV o 5. (144)
Chapter 9 Positive Obligations (2) —Non-Counter-Interest-
DULY  weeeeesseremmeesesnnnnenttiit e e (148)
Section 1 Implication, Composition and Nature «+«-++«+--: (148)
Section 2 Scope ................................................ (1 52)
Section 3 Effect cccceccecsscccccccnrcccacsanescaccascancassanes (157)
Section 4 Discussion and Suggestion —«sseeesseesseereeenen (164)
Chapber 10 mwmgement t0 Directors cceeeceeseescassccans (171)
Section 1 Encouragement System in Japan «-eesescesseseeses (171)
Section 2 Encouragement System in China «ee=sessseesesees (194)

2



Section 3 Comparison and Reference ««e+ssssssesseseesencns (204)

Chapter 11 Protection t0 Directors-«=+-+=+===+sssssssseeeseaceses (210)
Section 1 Protection to Principle of Management Judgement
..................................................................... (210)
Section 2 Protection of INSUranCe:««sessseseseeecesssecessccaas (215)
Section 3 Protection of Compensation«+««+««+sssessececeeseans (220)
Chapter 12 Liabilities to Directors (1) —Duty to Company
........................................................................ (223)
Section 1 Type sececeerereeresnecescceritcuitiiticiicieniene (223)
Section 2 NAtUre ceeeeeeeeceeceececccesceerestecanccscccssascanes (227)
Section 8 Mainbody «++eeeseereessereetnrintieniiiiiniiii, (230)
Section 4 SCOpe +++eesrresesrernnasennnatttiiitniat i, (232)
Section 5 Responsibility «««s-sseseeeerecensececectanacaaciaaane. (233)
Section 6 ENMmMInation ceceeeeceeeeccescesscscsssccconcascacccncs (235)
Chapter 13 Liabilities of Directors (2) —Duty to the Third
Party  ceceeeeeeeeneesnn s (238)
Section 1 Its Jurisprudence .................................... (238)
Section 2 CONSHEULON ++++es+sessesesssensasssssesansessnasnans (243)
Section 8 Scope of the Third Party---s+s+sssssseeesessaseenee (248)
Section 4 Scope of Directors’ Liabilitiege««++eseececeeeccenss (249)
Section 5 Counteraction of Error and Time Limitation - (252)
Chapter 14 Supervision t0 Directors++«ssesseeessesccsccsccaccnas (253)
Section 1 Supérvision of Shareholders =«««ssssseseeeesreceenes (253)
Section 2 Supervision Of SUPErviSOrs seseeceseesesceseaseenc (262)
Section 3 Improve Research on Supervision System to
Directors in Ching seseeeeeeseeseceseestccscceascccacascsccncanes (270)
Chapter 15 Resignation Of Directors:-««««+s+sseesecececserecaccees (278)
Section 1 Types eeeeseeeseessseesseenenmusteaniuieniiioi. (278)



Section
Reference

2 Legal Effect =-eseeseseesseesesnunsnsaiannenneeennnnn

---------------------------------------------------------------

---------------------------------------------------------------



#—% ERHENTESERE

0 2 4 P 0 ) O BEE O AL AR 4, RAIT 2 MR
| B BT ARYE . R, R GT S R B, LR R, IR R

\

|

AT 2 CRTE, R ERRE T P E2N Rl A%, 25 E
BRI h ., R R B A B AL S %
AL B 7= B Al (2 7, R RD A AU & B AL 47 B T A3
DL R . A A EE A 2 A A ML R B
BRI A A S R R T Rk R B P SRR S 4
M 22 75 S T A Bk A B L R i 428 T 28 A 1) S T 4R 7 AR
KIEW . CITRMA TR AR LN, ERER
FikAE AR, AR T PR R R BB T RN — T
STHR AR BE

g% FEEFHENTAESRE

3 B VR ol AL S LA ol AL BRI, AR R
TSR R R AT 3L L A 0 TR 2 ) 2 T B ALY
PR EEM AN, EP it RN R RE T %
AL, Bl , 2 T R R E R R IR A TRE. GWREE
HE O SR E, WA T,



—. EIZFETH

éé%%‘%‘ﬁ,ﬁﬁlﬂ@§$ﬁ%’“§ﬁﬁﬁ?¢1ﬁ2&%lﬁ]ﬂk’z}%ﬂﬁﬁ
KB F i B2 FE P42, 35 B Y Rk 2 24 JE 7= ol [/l 2 2
(Frith,Social or Religious Guilds)F177 b 7]l 2 43

iﬁ?itﬂfi”:ﬁkﬁ]ﬂkz\%ﬁﬁ%‘,%@Eﬁ%%%ﬁﬂﬁuﬁﬁﬂﬂﬁ)ﬁi..
HERAERIEFEORLIES. T J 2 7= A 1 7 ol ] ol 2 4
AR A BAREE 30 B f A T O, B A AE e R 2 £ 3, 5k
ISR L A BT — 4 HE H R B 9B 5 (Chief offical) ) 4%
A (Alderman; Master; Graceman )14 ¥ [l 25 2 I 7= 2 T &
1 2% BR 51 (Wardens; Eche-rins; SteWards) > 1 HL, iR % iy 7 2>
2R 5% 4 R R 5t A4 (Morgespreche) , RERBERILAS
BAR 2 FPRTE R 53 45 WG B 35 (Dean;  Clerk), SR, A Bl S
R,ﬁﬂﬁﬂ’ﬂlﬁﬂkﬁ%ﬂiﬁﬁ?ﬁ@f%kfﬂﬁﬁ%@&ﬁ
(Breehren) , ) By 8 A B HL[FA Mk A 21 H S, b, A i 124
/5 (Good and Discrete Men )i i) B 841l % (Governing Body).
AP EEHLC , 3h 2 5 S 22 35 2 (Com-mittee; Council ) #4748 28
M KRR,

itk LA, B R A 240, 58 A B A R 252 (Gilda
Mercaeoria; Guilds Merchant; Merchant Guilds), 44X, 7£ 7 A Al
WAeE, W E D E R = 2.

S A Tl [R] ll 2 2 , J ASE 3 8 AR 2 2 BB 1 i 2
H???‘JEE’Jﬁﬁﬁi%ﬂi@iﬁﬂ‘],Eﬁ-ﬁﬁéEﬁtﬁlﬁTi#?ﬁﬂhfﬂ%g
B RANBHIBEAE(HRE)., LR IEX LM E S, thg X THE
Tﬁklﬁlﬂkﬁiﬁk%iﬁﬁiﬂ’ﬁﬂ@fﬂfﬁ,#ﬁfiTiﬁEE&ﬂ%E@%

@ [HVUKRAEESHIERE T3, L8352 , 857653771,
@ Scott,op-cit-, p.4;/AK: B BRETED, 55387,

2



